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SUPREME COURT REINSTATES
CALIFORNIA DEATH SENTENCE

In an April 4 decision, the United States Supreme Court rein-
stated the death sentence of a California murderer, overturning a
2009 Ninth Circuit Court of Appeals ruling.  This is the sixth
reversal of a Ninth Circuit holding in a crime-related case in the
present Supreme Court term.

The Court’s decision in Cullen v. Pinholster announced that
it was improper for the lower federal court, reviewing a case on
habeas corpus, to consider evidence never presented in state
court in order to overturn the state court decision.  The decision
was 7-2 on this point.  The Court divided 5-4 on the underlying
question of whether to grant relief on the defendant’s claim that
the trial lawyers were ineffective in this case.

CJLF had joined the case to encourage a precedent-setting de-
cision confirming that, when the state courts have reasonably
decided a case on the evidence before them, a federal court can-
not overturn that decision by taking new evidence.  The new evi-
dence in question had nothing to do with Pinholster’s guilt of the
crime, which was not disputed.

Writing for the majority, Justice Clarence Thomas wrote, “It
would be strange to ask federal courts to analyze whether a state
court’s adjudication resulted in a decision that unreasonably ap-
plied federal law to facts not before the state court.”  Once the
federal court determines that the state court reasonably decided
the case on the facts presented to it, this “brings our analysis to an
end.”

“This decision, if properly applied, will significantly reduce
the egregious delays in federal review of state capital cases,” said
CJLF Legal Director Kent Scheidegger.  “In most cases, the fed-
eral courts should quickly dispose of all the claims already de-
cided by the state courts, without the need for new investigations
and hearings,” he added.

The case involved the conviction and death sentence of Scott
Pinholster for the 1982 stabbing murder of a man while in the
course of a home robbery and burglary in the Los Angeles suburb
of Tarzana.  One of Pinholster’s two accomplices killed another
man during the burglary.

COURT DROPS DMV RECORD CHALLENGE
Court declines to rule in Tolentino v. New York

The United States Supreme Court has
announced that it will not issue a decision
in a New York case regarding a
defendant’s claim that his incriminating
DMV record, accessed by police during a
traffic stop, must be excluded if the stop is
determined to be illegal.

The court’s March 29 statement that it
was a mistake to accept Tolentino v. New
York for review, one week after oral argu-
ment, leaves in place the New York high
court decision that denied the defendant’s
claim.

The Criminal Justice Legal Foundation
had joined the case to argue that courts
should not suppress a driver’s identity and
criminal records on the supposition that
doing so would vindicate the rights of an
unlawfully stopped driver or deter police
from conducting unlawful traffic stops.

“A decision upholding the defendant’s

claim in this case would have expanded
the exclusionary rule to suppress informa-
tion already available to police,” said
Foundation Attorney Christine Dowling.
“This would have allowed lawbreakers to
escape their criminal records on the flim-
siest of legal technicalities,” she added.

The case involved the 2005 traffic stop
of Jose Tolentino for excessive noise.
During the stop, New York City police of-
ficers checked Tolentino’s DMV record
and found that he was driving on a sus-
pended license and had at least ten sus-
pensions.  Prior to his trial, Tolentino
sought to have his DMV record sup-
pressed, arguing that the traffic stop was
illegal and therefore introduction of his
record violated the Fourth Amendment.
The New York courts ruled that, regard-
less of whether the traffic stop was lawful,
the government’s own records are not

subject to suppression under the exclu-
sionary rule.

Last fall, the U. S. Supreme Court
agreed to review the case to settle a con-
flict between the courts.  In a scholarly
amicus curiae (friend of the court) brief,
CJLF argued that a person’s driving
record is already in the government’s pos-
session and therefore not the fruit of an il-
legal search.  The Foundation also noted
that the limitations on police traffic stops
are not intended to protect a driver’s iden-
tity, and that suppressing such evidence
would not serve the purpose of the exclu-
sionary rule, which is to discourage illegal
police searches.

“The Court has preserved the New
York court’s decision in this case, which
properly held that criminals have no con-
stitutional right to suppression of their
record of past offenses,” said Dowling.
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SUPREME COURT CONSIDERS
Limiting Exclusionary Rule

The United States Supreme Court has
agreed to review the 2008 conviction of
Willie Gene Davis for being a felon in pos-
session of a firearm—a crime under federal
law.  At issue in Davis v. United States is the
defendant’s claim that his conviction is un-
constitutional because the police search that
uncovered his gun, although considered legal
under the precedents in force at the time, is
now an illegal search after a 2009 Supreme
Court ruling in another case (Arizona v.
Gant).  Under the current federal exclusion-
ary rule, Davis’s gun could not have been in-
troduced as evidence against him.  The Su-
preme Court requires that changes it an-
nounces in search and seizure law must be
applied retroactively to cases on direct ap-
peal.

The Criminal Justice Legal Foundation
has joined the case to encourage a precedent-
setting decision which creates an exception
to the exclusionary rule for incriminating evi-
dence discovered by a search that was con-
sidered proper at the time it was conducted.

“The purpose of the exclusionary rule is to
deter police from conducting illegal searches
by prohibiting the fruits of such searches to
be used as evidence,” said CJLF Legal Direc-
tor Kent Scheidegger.  “That purpose is not
served when, at the time of the search, it was
authorized by precedent and the police did
nothing wrong.  The only result in such cir-
cumstances is that a guilty, and possibly dan-
gerous, criminal goes free,” he added.

The case involves an April 27, 2007 traf-
fic stop for excessive noise in Greenville,
Alabama.  The driver appeared to be under
the influence and, after failing sobriety tests,
was arrested.  Willie Gene Davis was a pas-
senger in the car.  When an officer asked
Davis for his name, Davis, who smelled of
alcohol and was slurring his speech, stated
that he was “Ernest Harris.”  Noticing that
Davis was fidgeting with his jacket pockets,
the officer asked him to leave his jacket on
and exit the car.  As Davis got out, he zipped
his jacket pocket and left the jacket on the
seat.  After a bystander told the officer that
the passenger’s name was actually Willie
Davis, the officer arrested him for providing
a false name to a law enforcement officer.

The officer then searched the vehicle and
found a revolver in Davis’s jacket pocket.
Both suspects were handcuffed and trans-
ported to the police station, and the car was
impounded.

Before trial in Federal District Court,
Davis moved to suppress the gun, arguing
that the search of his jacket was illegal.  He
conceded, however, that the search was con-
sidered legal under a precedent of the U. S.
Court of Appeals for the Eleventh Circuit,
which was controlling law at the time.  After
this motion was denied, Davis was convicted
of being a felon in possession of a firearm
and was sentenced to prison.

While Davis’s case was pending on appeal
in 2009, the U. S. Supreme Court announced
its decision in Arizona v. Gant, which held
that a police search of a vehicle without a
warrant is only allowed if the suspect is unse-
cured and able to reach into the vehicle, or if
it is reasonable to believe that evidence re-
lated to the crime might be found in the ve-
hicle.  This decision effectively overruled the
Eleventh Circuit precedent.

The Court of Appeals ruled that while the
search of the car was illegal under Gant, the
exclusionary rule did not apply because the
officer was following the law as it existed at
the time of the search.  As support for its
holding, the Court of Appeals cited the Su-
preme Court’s 1984 decision in United
States v. Leon (which CJLF helped win),
which provided an exception to the rule for
officers acting in “good faith.”

When the Supreme Court agreed to hear
Davis’s appeal of that holding, the Founda-
tion joined the case.  In a scholarly amicus
curiae (friend of the court) brief, CJLF ar-
gues that the rule excluding valid evidence
should be limited to cases where its purpose
is served.  That purpose is to deter police
from conducting unlawful searches. The
CJLF brief also points out that the defense
claim that a decision allowing this exception
would prevent future high court review of
challenges to search and seizure rules is
based on multiple misconceptions.  The
Foundation is encouraging a decision to up-
hold the Court of Appeals’ correct finding
that, in the circumstances of this case, the evi-
dence should be admissible.
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MEET THE NEW BOSS
Lincoln’s famous observation, “You can

fool all the people some of the time, you can
even fool some of the people all of the time,
but you cannot fool all of the people all the
time,” has been proven countless times since
his untimely death.  One of human history’s
unavoidable lessons is that people, for all of
our great gifts and potential, often prefer to
believe in things that defy reality.    People in-
variably want to hear that those they elect are
watching out for their interests and can solve
the problems that affect them.  Professional
politicians, i.e., those who have made their ca-
reers in elective office, understand this; and
many have prospered by simply telling people
what they want to hear.  Because crime has al-
ways been a hot button issue in California, vir-
tually all politicians talk “tough on crime” in
election years.  It’s what they do the rest of
time that matters.

California Governor Jerry Brown is a case
in point.  Elected to his first political office in 1969, with virtually
no experience in the private sector, Brown has spent most of the
last 42 years either in elected office or running for elected office.
As Governor (1975-1983), Brown signed the Inmates Bill of
Rights, vetoed the death penalty, opposed the Crime Victims’ Bill
of Rights, and appointed his Secretary of Agriculture and former
public defender Rose Bird as Chief Justice of the California Su-
preme Court.  During his tenure, violent crime in California in-
creased by 40%.  To give him cover on the crime issue, Brown
noisily signed the bipartisan “Use a Gun go to Prison” law and a
bipartisan election-year measure increasing the sentence for forc-
ible rape.  But, as with other governors, the best indicator of
Brown’s views about law enforcement was his judicial appoint-
ments, especially to the appellate and Supreme Court.  He packed
the courts with activists.  Chief Justice Bird and her two Brown-
appointed Supreme Court colleagues created such havoc for law
enforcement that, in an unprecedented 1986 vote, Californians de-
nied all three confirmation for a second term.

After failed runs for President in 1976 and 1980 and losing the
race for U. S. Senate in 1982 and President again in 1990, Brown
got himself elected Mayor of Oakland in 1999, campaigning as a
crime fighter to an electorate which had apparently forgotten his
record as governor.  During his eight years on the job, Mayor
Brown announced at least a dozen progressive sounding anti-
crime initiatives, while violent crime in Oakland rose by 32% and
homicides doubled.

In 2007, Brown ran for state Attorney General, promising to
enforce the death penalty and keep habitual criminals behind bars.
He did neither.  Not one murderer was executed during Brown’s
tenure as Attorney General, and when opportunities to speed
California’s endless appeals process presented themselves, Brown
was nowhere to be found.  Last year, a group of mental health pro-
fessionals reported that between 2008 and 2010 some 20,000
sexually violent predators were released from prison without the

psychiatric screening required under California
law.  When asked by victim advocate Mark
Klaas to intervene, Attorney General Brown
declined to get involved.

Last year, Californians once again put their
faith in Jerry Brown, accepting his promise to
solve the state’s many problems while protect-
ing the public from crime.  In the four months
since he took office, Jerry Brown has made it
clear how he intends to address the crime issue
this time around.

In early April, the Governor signed into law
a 423-page Public Safety Realignment measure
which requires counties to keep thousands of
criminals convicted of nonviolent felonies in
local jails or community rehabilitation pro-
grams.  The measure, which passed both
houses of the legislature without a committee
hearing, promises to provide counties with
funding to offset the cost of this realignment.

California implemented a similar program
in 1965 when Governor Pat Brown signed into law the Probation
Subsidy Act, which provided counties with the 2011 equivalent of
$24,000 for each nonviolent felon retained locally.   The effect of
lowering the consequences for supposedly nonviolent criminals
was a 216% increase in violent crime over the next 15 years.  The
homicide rate increased 300% over the same period.  Hundreds of
thousands of innocent Californians were murdered, raped, beaten,
and robbed while the state was attempting to identify and rehabili-
tate nonviolent criminals.  By 1982, with the adoption of the Vic-
tims’ Bill of Rights, the voters announced that they had had
enough.  That measure, and several others that followed, rein-
stated real consequences for crime and removed many of the
court-induced barriers to effective law enforcement, causing a
dramatic reduction in crime, which California has maintained for
more than a decade.

Now, 29 years later, the Legislature has decided to try this ex-
periment again and Governor Jerry Brown is leading the way.

On April 29 the Sacramento Bee reported that Governor Brown
is allowing 82% of convicted murderers eligible for parole to be
released from prison.  In Brown’s first four months in office, this
amounted to 106 murderers.  For comparison, Governor
Schwarzenegger allowed 27% of eligible murderers to be paroled,
while Governor Davis allowed only 2.4%.   Remarkably a Brown
spokesperson said that the Governor is basing his parole decisions
on public safety and a court ruling that requires evidence of future
dangerousness to deny parole.  Michael Satris, a lawyer who rep-
resents life-sentenced murderers, called Brown’s record a “com-
plete reversal.”

While some may not be willing to accept that this means that
the “new” Governor Brown is abandoning his promise to protect
the public from criminals, let me suggest that in reality California
has been fooled again.

Michael Rushford
President & CEO

VIEWPOINT

Governor Jerry Brown
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visit www.cjlf.org

CJLF is on the Web.  An overview of
CJLF, reports on Foundation cases
and the legal arguments filed, press
releases, and a listing of publications
are available on CJLF’s Website.

Persons interested in our work can
communicate with CJLF via e-mail
at http://www.cjlf.org/contact.htm.

Also, check out our blog, Crime &
Consequences, offering a fresh per-
spective on crime and law.  For

news and commentary on major criminal justice issues
go to:

www.crimeandconsequences.com

CRIMINALS CLAIM THEY WERE  ENTITLED
TO A BETTER DEAL

The United States Supreme Court has agreed to review two
cases involving criminal defendants who claim that their convic-
tions should be overturned because they might have been con-
victed on lesser charges had their defense attorneys not given
them bad advice.  At issue in the cases of Lafler v. Cooper and
Missouri v. Frye is whether a claim of ineffective assistance of
counsel includes cases where a defendant, after a proper trial and
conviction or after agreeing to a plea bargain, finds out later that
he might have gotten a better deal.

The Criminal Justice Legal Foundation has filed argument in
these cases to encourage a decision denying the defendants’
claim.  The National District Attorneys Association has asked to
be included as co-amicus on the Foundation’s brief.

In 2003, habitual felon Anthony Cooper shot Kali Mundy as
she fled from him in a Detroit parking lot. Mundy was hit four
times, but survived her life-threatening injuries.  A police officer
witnessed the shooting.  Cooper was charged with attempted mur-
der, possession of a firearm by a felon, and use of a firearm during
a felony.  If convicted of the attempted murder charge alone, Coo-
per would have been eligible for a life sentence.  Prior to trial, the
state offered Cooper a plea bargain carrying a significantly
shorter sentence than if he were convicted on all charges.  His
attorney, mistakenly overestimating the burden of proof required
for a conviction, advised against the deal.  Cooper turned it down
and was later convicted by a jury and sentenced
to an indeterminate term of 15 to 30 years in
prison.

Cooper appealed, arguing that his attorney’s
ineffective assistance during plea bargaining re-
sulted in his subsequent trial and receiving a
longer sentence.  The trial court denied the claim,
finding that “Cooper made his own choices.”
The Michigan Court of Appeals and the state Su-
preme Court later refused to disturb that finding.
The Federal District Court on habeas corpus
overturned the judgment, finding that Cooper’s
attorney had been ineffective and ordered the
state to offer him the original deal or release him.
The Sixth Circuit Court of Appeals affirmed that
holding.

In 2007, Galin Frye was charged in Missouri
with driving with a revoked license, a felony be-
cause of his three prior convictions for the same
crime.  Prior to trial, the prosecutor offered to al-
low Frye to plead guilty to a misdemeanor and
serve 90 days in jail.  Frye’s attorney failed to re-
port this offer to his client.  Later, Frye agreed to
plead guilty to the original felony charge and re-
ceived three years in prison.

On appeal, Frye claimed that his attorney’s
failure to inform him of the more favorable plea
bargain constituted ineffective assistance of
counsel.  The Missouri Court of Appeals agreed,
finding that the attorney’s error deprived Frye of
a conviction for a lesser charge with a more le-
nient sentence.  The Court remanded the case to

allow Frye to proceed to trial or negotiate a new plea bargain.
Earlier this year, the U. S. Supreme Court agreed to hear the

states’ appeals of both lower court rulings.  CJLF has filed a
scholarly amicus curiae (friend of the court) brief to encourage
decisions overturning the rulings in the Sixth Circuit and the Mis-
souri Court of Appeals.  The Foundation argues that because the
Supreme Court has made it clear that “there is no constitutional
right to a plea bargain,” criminals who plead guilty or are con-
victed after a trial, are not entitled to a “do over” merely because
their attorneys could have gotten them a better deal.  The CJLF
argument notes that the U. S. Supreme Court has previously held
that a defense attorney is ineffective if his errors deny the accused
“a fair and reliable adjudication of his guilt.”  Both criminals in
these cases were clearly guilty.  They were properly convicted of
the crimes they committed and were sentenced within the normal
range for those crimes.

“A plea bargain is a windfall to which no defendant is en-
titled,” said CJLF Attorney Christine Dowling.  “A decision fa-
voring the defendants in these cases would permit challenges to
any conviction where a judge speculates that the action of the
defense attorney might have caused a more favorable result,” she
added.

The Supreme Court will hear oral argument in Lafler v. Coo-
per and Missouri v. Frye this fall.
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While CJLF is a national organiza-
tion fighting for true justice across
America, with the nation’s most popu-
lous state under control of a Legislature,
Governor, and Attorney General who
oppose the death penalty and increased
sentences for habitual criminals, our
work is now focused on preventing
changes that put law-abiding Califor-
nians at risk.  We are the only law Foun-
dation that holds criminals, as well as
politicians and judges, accountable.
Help keep us in the battle for effective
law enforcement by making your tax-
deductible contribution today.  Don’t
forget to clip and return the card on the
right with your check.  To contribute
with your credit card, go to www.cjlf.org,
or call (916) 446-0345.

                  Thank You!

At trial, one of the accomplices and his wife testified that
after the murders Pinholster went to their apartment, cleaned
the knives, and divided the proceeds, which consisted of $23
and a bag of marijuana.  Other testimony was introduced from
several witnesses who heard Pinholster plan the burglary and
brag about stabbing another victim during a previous robbery.
Physical evidence introduced included Pinholster’s palmprint
at the murder scene and a bloody bootprint near the victims’
bodies, which matched boots with blood on the soles found in
Pinholster’s closet.

Pinholster’s testimony included his boast that he was a
“professional robber” who used guns, not a murderer who used
knives.  He claimed that he had committed hundreds of robber-
ies and had only been caught once.  He admitted committing
another robbery the previous month and breaking into the
home on the night of the murders, but denied killing anyone.

Pinholster was convicted of first-degree murder with spe-
cial circumstances.  At the penalty trial, the prosecutor pre-
sented evidence of Pinholster’s prior crimes, including a con-
viction of kidnapping with the use of a knife and his involve-
ment with street gangs.  Prior to the penalty trial, the defense
lawyer had Pinholster evaluated by a psychiatrist, but after the
doctor concluded that Pinholster was not mentally ill and was a
sociopath, the attorney decided not to call him as a witness.
He did call Pinholster’s mother, who testified that he had an
abusive stepfather, that he suffered head injuries as a child, and
that he was disruptive in school.  She also told jurors that, at
age 12, Pinholster was committed to a mental hospital as an
emotionally handicapped child and spent much of his youth in
juvenile hall and boys’ homes.  The jury voted unanimously to
sentence Pinholster to death.

On direct appeal, the California Supreme Court reviewed
Pinholster’s multiple claims of trial and sentencing errors.  In a
1992 opinion written by Stanley Mosk, the court’s most liberal
justice, the court unanimously upheld his conviction and sen-
tence.

On state habeas corpus, in 1993, Pinholster claimed inef-
fective assistance of counsel in both his trial and sentencing.
Regarding his sentencing, Pinholster’s lawyer argued that his
trial attorney failed to investigate his troubled childhood and

mental health problems and present expert testimony suggest-
ing that Pinholster should not be held fully responsible for the
murders.  The defense presented the evaluation of another ex-
pert, finding that  Pinholster had bipolar disorder.  The Califor-
nia Supreme Court rejected the claim.  In 1997, Pinholster
filed a second state habeas corpus petition, further claiming
that trial counsel had inadequately prepared their expert.  The
claim was again denied by the California Supreme Court.

On federal habeas corpus, new lawyers for Pinholster hired
yet another set of experts, who rendered yet another diagnosis
contradicting both of the previous experts.  This evidence had
never been presented to any state court.  In 2003, the District
Court upheld Pinholster’s conviction but overturned his death
sentence, citing his attorney’s failure to investigate and present
evidence of his mental health problems.  Five years later on
appeal, a divided panel of the Federal Ninth Circuit Court of
Appeals reversed the District Court’s ruling and reinstated the
death sentence, noting that Pinholster’s claim failed on the
merits.

In December 2009, a divided 11-judge en banc panel of the
Ninth Circuit disagreed, overturning the earlier panel decision
and the decision of the California Supreme Court.  The major-
ity found the California Supreme Court decision to deny
Pinholster’s claim to be unreasonable and speculated that evi-
dence of Pinholster’s mental health problems “would have hu-
manized him in the eyes of the jury . . . [and] ‘might serve as a
basis for a sentence less than death.’ ”

For the U. S. Supreme Court’s review of that ruling, CJLF
argued that an Act of Congress adopted in 1996 specifically
prohibits federal courts from overturning a state court decision
that reasonably applied established federal law.  It makes no
sense, CJLF’s brief argued, to claim that a court’s decision is
“unreasonable” based on evidence never presented to that
court.  That position was adopted in the high court’s decision.
An April 6 story in the Criminal Law Reporter from the Bureau
of National Affairs noted that “[t]he Court’s decision has huge
implications for capital cases in particular.”  CJLF Legal Di-
rector Kent Scheidegger was quoted extensively later in the
report.

“COURT REINSTATES DEATH SENTENCE”
continued from page 1
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To the dedicated members of America’s
military and intelligence agencies

who worked relentlessly to track down
Osama Bin Laden

and to the brave warriors of
seal team six who delivered

the terrorist leader to his final judgment,
Congratulations on a job well done!

What is AB 109?
AB 109, the “Public Safety Realignment Bill,” was signed quietly into law by California Governor Jerry Brown on April 4, 2011,
but is unlikely to have a quiet impact on California’s criminal justice system. A few of the law’s key changes:

• State v. Local Custody— It is well-established that a felony
is a crime for which the punishment is a term of one year
or more in state prison. Under the new law, however, felo-
nies will generally be punishable by a term in county jail or
a rehabilitation program. State prison terms will be limited
to specific categories of criminals.

• Offenses that will no longer result in a prison sentence in-
clude:  felony child abuse, identity theft, assault by means
of force likely to produce great bodily injury, female genital
mutilation, a second violation of a domestic violence pro-
tective order, selling firearms to an ex-felon, and over 500
additional felonies.

• Parole Revocation— Responsibility for determining whether a felon
released on parole violates the conditions of release will be shifted
from the Department of Corrections to local trial courts. The  pen-
alty for a parole violation will be reduced from a return to prison to
up to one year in county jail or a rehabilitation program, except for
parole violators released while serving life in prison.

• Parole Supervision— Parole supervision for felons released after
the law takes effect will be limited to:  offenders released after
serving time for a serious or violent offense, third-strikers, and fel-
ons designated as high risk sex offenders. All others will be re-
leased under a novel “post-release supervision,” the structure and
the terms of which are to be determined by each individual county.

AB 109 was opposed by the Parole Agents Association of California and many District Attorneys, including those in Los Ange-
les County, San Diego County, and Sacramento County.


