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supreme court rejects claim to 

applY DeportatioN DecisioN  
retroactiVelY

Decision in Chaidez v. United States upholds habeas corpus limits
In a 7-2 decision announced on Febru-

ary 20, the United States Supreme Court 
upheld the conviction of a foreign na-
tional, refusing her request to retroactively 
apply a decision it announced seven years 
after her conviction.  The issue in Chaidez 
v. United States was whether the Court 
would uphold its 1989 decision barring 
the retroactive application of new rules 
to overturn final judgments.  The case 
involved a Mexican citizen facing depor-
tation because she pled guilty in 2003 to 
mail fraud.  She claimed that a new re-
quirement announced in the Court’s 2010 
decision in Padilla v. Kentucky should 
apply to overturn her conviction.

The Criminal Justice Legal Founda-
tion joined the case, filing argument and 
research utilized in the Court’s decision.  

“The purpose of the Court’s 1989 deci-
sion in Teague v. Lane was to limit the 
damage caused by the discovery of new 
rules of law in habeas corpus,” said Foun-
dation Legal Director Kent Scheidegger.  
“In this case, as in thousands of others, the 
courts properly followed the rules exist-
ing at the time to convict a criminal.  The 
Court today confirmed that it would not 
invalidate those convictions every time a 
rule is changed,” he added.  The Founda-
tion was cited in the Teague decision for 

providing the argument upon which it was 
based.

In the Chaidez majority opinion, Asso-
ciate Justice Elena Kagan wrote, “Teague 
makes the retroactivity of our criminal 
procedure decisions turn on whether they 
are novel.  When we announce a ‘new 
rule,’ a person whose conviction is already 
final may not benefit from the decision in 
a habeas or similar proceeding.”

In 2003, Roselva Chaidez, a Mexican 
national living in northern Illinois, pled 
guilty to mail fraud and was sentenced by 
a federal judge to four years probation.  
The crimes were related to her false claim 

APPEALS COURT TO REVIEW  
INJUNCTION HALTING  

EXECUTIONS
California’s First District Court of Appeal will consider whether a Superior Court 

judge’s ruling two years ago can continue to prevent the executions of convicted mur-
derers.  The case of Sims v. California Department of Corrections and Rehabilita-
tion involves a December 19, 2011 ruling by Marin County Superior Court Judge Faye 
D’Opal which announced that the California Department of Corrections and Rehabilita-
tion (CDCR) could not resume the executions of condemned murderers because it had 
not fully complied with the Administrative Procedure Act (APA).  The First District 
Court of Appeal will hear the state’s appeal of that ruling.

The history of this case provides a clear example of activist trial court judges abusing 
their authority to prevent the enforcement of the law.  Because San Quentin is located in 
Marin County, legal challenges to executions typically begin in Marin County Superior 
Court.  The state court of appeal for Marin County is the First District Court of Appeal 
in San Francisco.

On October 30, 2007, while the nation awaited a United States Supreme Court deci-
sion on the constitutionality of the widely used, three-drug execution protocol, Marin 
County Superior Court Judge Lynn O’Malley Taylor ruled in favor of a petition by death 
row inmate and convicted rapist/murderer Michael Morales, staying all executions in 
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California’s hold on executions has halted 
the process for murderers, such as:

Michael Morales, who brutally strangled, 
and horrifically beat and raped 17-year-old  
Terri Winchell.  He never denied his guilt.

Mitchell Sims, who bound and murdered 
two young Navy Hospital corpsmen who 
worked at a Domino’s in South Carolina.  
Seven days later, in Glendale, CA, he or-
dered a Domino’s pizza and then stripped, 
gagged with a washcloth, and drowned 
deliveryman John Harrington in the bath-
tub.  Sims continued the mayhem by wear-
ing Harrington’s uniform into Domino’s, 
where he looted the safe and locked the 
two employees in the freezer, leaving them 
bound in such a way as to force them to 
stand on their tip-toes to avoid hanging 
themselves.  Sims resisted extradition to SC 
for fear of execution and was sentenced to 
death in California—where neither of his 
sentences have been carried out.
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THE DISPARATE IMPACT  
OF THE REALIGNMENT  

CRIME SURGE
Following the implementation of Governor Jerry Brown’s Public Safety Realignment law 

(AB109), there has been an undeniable increase in statewide crime.  The law, which took ef-
fect in October 2011, lowered the consequences for most nonviolent felonies and shifted the 
burden of incarcerating and/or supervising these criminals to counties, most of which do not 
have the resources to bear it.  The logical conclusion, that crime would increase under these 
circumstances, has found support from preliminary crime data released by the FBI earlier this 
year. The data tracks felonies reported in U. S. cities with populations of 100,000 or more 
for the first six months of 2012.  In addition to challenging the notion that felons no longer 
eligible for state prison under Realignment were not likely to commit violent crimes, the data 
tends to confirm that some parts of California are bearing a disproportionate amount of the 
increase in crime.

In our analysis of the data, we have attempted to identify factors that may explain why 
some cities with similar populations have experienced widely disparate levels of crime under 
Realignment.

For our sample, we identified 16 medium-sized California cities from the FBI data where 
the differences in increased crime were significant. We were unable to compare larger cities 
such as Los Angeles, San Diego, San Francisco, Sacramento, Stockton, and Fresno because 
of the difficultly in finding a similarly-sized control city for comparison.  Among the sample 
cities, we looked for obvious differences between the eight cities labeled as controls (where 
crime rates remained relatively low or dropped) and the cities labeled non-controls (where 
most or all felony categories increased sharply).  While a city’s economic health is often re-
flected in its ability to fund its police agencies, supervise criminals on probation, and confine 
them in local jails, which can certainly have an influence on local crime, we did not attempt to 
evaluate this factor.  It should be noted that virtually all California cities are suffering revenue 
losses due to the state’s floundering economy.   In addition, the consistency of our findings 
among the sample cities tends to support the conclusion that, at least in these cities, other 
factors are having a stronger influence on crime levels.

One factor, which became apparent during the initial review of the data, is that a city’s 
proximity to a state prison corresponded with a greater increase in crime.  This may be 
explained by the fact that Realignment has reduced the level of supervision from parole to 
probation for many felons 
released from prison and 
it punishes criminals who 
violate their parole with 
short terms in county jail or 
probation.

A second factor was also 
apparent.  Cities along In-
terstate 5 and Highway 
99, which link the Mex-
ican border to southern 
and central California and 
extend to the Oregon bor-
der, suffered significantly 
larger increases in crime 
than similarly-sized cities 
farther away from these 
major corridors.  Since the 
1980s, law enforcement 
agencies have recognized 
that these highways have 
been utilized by drug-deal-
ing gangs to transport and 

continued on page 3
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CJLF OPPOSES MURDERER’S BID TO EXPAND 
DEATH PENALTY APPEALS

The United States Supreme Court has 
agreed to consider a Texas murderer’s argu-
ment that he should be allowed a federal 
court review of his claim that his senten-
cing lawyer was ineffective, even though 
he failed to properly present this particular 
complaint to the state courts.  The murderer 
argues that he should get a fresh hearing,  
because his lawyer in the state habeas 
corpus hearing where he should have pre-
sented it was also ineffective.

Earlier high court decisions have barred 
challenges to the competency of habeas 
corpus counsel, but last year in Martinez 
v. Ryan and Maples v. Thomas, the Court 
created two narrow exceptions to that rule.  
In Trevino v. Thaler, Carlos Trevino seeks 
to further expand that rule with a decision 
that requires a federal court to review a 
challenge to the competence of a criminal’s 
state habeas corpus attorney.  If the chal-
lenge is successful, a criminal would be 
allowed to raise challenges to his convic-
tion in federal court that he never raised 
in the state courts, effectively bypassing 
the landmark reform enacted by Congress 
in 1996.

At the invitation of the Texas Solicitor 
General, the Criminal Justice Legal Foun-

dation joined the case to argue for a deci-
sion denying Trevino’s claim.

“The exception that the defendant is 
seeking in this case would swallow the 
rule,” said Foundation Legal Director Kent 
Scheidegger.  “Convicted criminals rou-
tinely claim that their trial lawyers were 
ineffective, and those sentenced to death 
nearly always do.  If the Supreme Court 
accepts this argument, it will add a new 
layer of litigation and delay to a system that 
already has too many layers,” he added.

The case involves Trevino’s 1997 con-
viction and death sentence for the kidnap-
ping, gang rape, and murder of 15-year-old 
Linda Salinas.  The facts taken from court 
records show that on the evening of June 

Carlos Trevino, sentenced to death for the brutal 
slaying of 15-year-old Linda Salinas.

9, 1996, Salinas called her best friend 
Stephanie and arranged to meet at a nearby 
Whataburger restaurant.  When Stepha-
nie and her brother arrived, Salinas was 
not there.  Earlier that evening, Trevino 
(a gang member and habitual felon) ac-
companied by four friends, drove to a 
convenience store to buy beer.  A member 
of the group spotted Salinas using the 
telephone and agreed to give her a ride to 
the Whataburger.  They instead took her 
to a park and dragged her into the woods.  
Four of the five men took turns raping and 
sodomizing her, while the others held her 
down.  Finally, according to the statements 
of one of the accomplices, Trevino snapped 
the girl’s neck and stabbed her.  Medical 
evidence later indicated that Salinas bled to 
death.  As the group left the scene, Trevino 
bragged that he had “learned how to kill 
people in prison.”

Evidence introduced at trial included 
testimony from witnesses who saw the 
victim leave the convenience store with 
the five men and statements from one of 
the accomplices who witnessed the gang 
rape, but refused to participate.  The jury 
also learned that the victim’s blood was 

market their products across the 
state and into Oregon, Washington, 
and Canada.  Stockton has become 
a gang stronghold and one of the 
more dangerous cities in the state, 
as both highways pass on either side 
and connect.  North of Stockton, the 
preferred route for drug traffickers 
is Interstate 5, which is the faster 
and more direct route to the Oregon 
border.  A contributing factor to the 
increased crime, which is occurring 
in cities along this drug corridor, 
may be the reduced consequences 
under Realignment for drug traf-
ficking and gang-related crimes.

The data shows that overall 
crime, violent crime, property 
crime, and burglary went up in all 
non-control cities.  In 87.5% of 
non-control cities, homicide, as-
sault, theft, and motor vehicle theft 
increased.  Rape increased in 75% 
and robbery in 50% of the cities.  

Theft and motor vehicle theft also increased in 
37.5% of control cities. Only 25% of the con-
trol cities experienced an increase in overall 
crime, property crime, and burglary.  Violent 
crime, murder, rape, and assault increased in 
12.5% of the control cities.  Robbery did not 

“CRIME SURGE”
  continued from page 2

increase in any of the control cities.
In conclusion, while the data indicates that 

over the first six months of 2012 most Califor-
nia cities experienced some level of increased 
crime, the location of a city seems to have a 
strong influence on the size of the increase.

continued on page 6



B O X S C O R E
An accounting of the state and federal court decisions handed down over the past year on cases in which 
CJLF was a participant.  Rulings favoring CJLF positions are listed as WINS, unfavorable rulings are 
LOSSES, and rulings which have left the issue unsettled are DRAWS.
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WINChaidez v. United States:  2/20/13.  U. S. Supreme Court decision rejecting the claim of a convicted fraudster that a high 
court ruling announced years after her conviction should be applied retroactively to her case.  In 2003, Roselva Chaidez, a 
Mexican citizen living in Illinois pled guilty to mail fraud and was sentenced to four years probation.  In 2009, the govern-
ment initiated deportation proceedings after she lied on her application for U. S. citizenship, denying that she had been con-
victed of a crime.  A year later, the Supreme Court announced in Padilla v. Kentucky that a plea bargain can be overturned 
if the defense attorney fails to tell his client about the deportation consequences of the bargain.  When Chaidez appealed, 
claiming that the Padilla ruling should apply retroactively to overturn her conviction, CJLF joined the case to argue that 
its 1989 U. S. Supreme Court victory in Teague v. Lane prohibits the retroactive application of new rules announced on 
habeas corpus.  The Court’s 7-2 decision utilized CJLF arguments and research to uphold that precedent and prevent the 
overturning of thousands of convictions of foreign nationals.

WINIn re Reno:  8/30/12.  Unanimous California Supreme Court decision announcing that the lengthy and repetitive petitions 
for post-conviction review in death penalty cases constitute an abuse of the process and establishing new rules to reduce 
delay.  The case involved the 1986 conviction and death sentence of pedophile Harold Memro for the brutal murders of 
three young boys in Los Angeles.  After his conviction and sentence were affirmed by the state Supreme Court, Memro 
changed his name to Reno and filed a habeas corpus petition in Federal District Court, which included several unexhausted 
claims.  In 2004, Reno presented those claims in the California Supreme Court.  Over the next six years, the court granted 
21extensions to allow further argument.  Earlier this year, the Attorney General invited CJLF to submit argument showing 
why Reno’s petition constituted an abuse of the legal process.  CJLF noted that the current process in California allows 
defense attorneys to introduce several hundred-page petitions with scores of meritless claims, although U. S. Supreme Court 
precedent encourages counsel to abandon weak claims and focus appeals on a few key issues.  The California court’s deci-
sion adopted that argument and set strict limits on future petitions.

LOSSWinchell v. Cate:  8/8/12.  California case involving a lawsuit by CJLF on behalf of Bradley Winchell, whose sister Terri 
was brutally murdered in 1981.  The murderer has now been on death row for 29 years.  Michael Morales’s execution has 
been delayed since 2006 by a federal judge pondering a claim that the state’s three-drug execution process may be painful, 
and by a Marin County Superior Court judge considering whether the state’s execution protocol was properly adopted under 
the Administrative Procedure Act.  In the suit, CJLF argued that for all of the past six years the California Department of 
Corrections and Rehabilitation (CDCR) has had the legal authority to adopt a court-approved, one-drug execution process 
and move forward with Morales’s execution.  CJLF argued that the CDCR delay violated the constitutional rights of the 
victim’s family.  The Foundation sought a writ ordering CDCR to utilize the one-drug process (approved for use in Wash-
ington, Arizona, and Idaho) to end the delay of justice in this case.  The Third District Court of Appeal denied the petition, 
and the California Supreme Court denied review.

LOSSUnited States v. Alvarez:  6/28/12.  U. S. Supreme Court decision overturning the “Stolen Valor Act,” a federal law making 
it a crime to falsely claim to have been awarded a military medal for heroism. The case involved the conviction of Xavier 
Alvarez for appearing at a public hearing in Southern California claiming that he was a retired Marine who had received 
the Congressional Medal of Honor. In truth, Alvarez had never served in any branch of the military or received any medal. 
In 2010, a divided Ninth Circuit panel ruled that Congress did not have the authority to make it a crime to lie about receiv-
ing a medal. CJLF filed a scholarly amicus curiae (friend of the court) brief on behalf of the Legion of Valor, a historical 
organization of war heroes.  CJLF argued that there is no constitutional right to lie and those who lie about receiving the 
highest military awards diminish the sacrifice made by those who have legitimately been honored for their service to this 
country.  The court’s 6-3 ruling held that lying about receiving medals for heroism is protected speech.

LOSSLoya v. Bowen:  5/30/12.  California Court of Appeal case involving a CJLF lawsuit on behalf of Phyllis Loya, whose 
son, Police Officer Larry Lasater, was murdered in the line of duty in 2005.  The suit alleged that California Proposition 
34, a ballot initiative to abolish the death penalty and withdraw $100,000,000 from the state general fund for distribution to 
law enforcement agencies to help solve crimes, violates the state’s requirement that ballot measures present only a single 
subject to the voters.  CJLF argued that the initiative, which purports to help victims by providing additional funding to law 
enforcement while also reducing the punishment for the state’s worst murderers, is a cruel hoax designed to force dilemma 
on the public.  The Court of Appeal denied the petition.  The voters subsequently rejected the initiative.

LOSSMissouri v. Frye/Lafler v. Cooper:  3/21/12.  Two U. S. Supreme Court decisions in related cases, announcing that inef-
fective assistance of counsel extends to the negotiation of the most favorable plea bargain even if a defendant is later tried 
and convicted by a jury.  Both cases involved criminals who claimed that their convictions should be overturned because 
they received bad advice from their defense attorneys regarding plea bargains.  Anthony Cooper was charged with attempted 
murder for shooting and seriously injuring a woman. A police officer witnessed the shooting. The state offered Cooper a plea 
bargain carrying a shorter sentence than if he were convicted on all charges, but his attorney advised against it.  Cooper was 
later convicted by a jury and received the longer sentence. Galin Frye was charged with driving with a suspended license, a 

continued on page 5
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TOTAL  2 Wins 4 Losses 1 Draw

felony because of his multiple prior convictions. The prosecutor offered to allow Frye to plead guilty to a misdemeanor and 
serve 90 days in jail.  Frye’s attorney did not report this offer to him.  Subsequently, Frye pled guilty to the felony charge and 
received three years in prison. CJLF argued that neither criminal was unjustly convicted and neither is entitled to a second 
chance for a better result.  The high court disagreed, but its decision was narrower than the defendants wanted.  The high 
court left the trial judge with the discretion to reimpose the original sentence.

DRAWMartinez v. Ryan:  3/20/12.  U. S. Supreme Court ruling announcing a narrow exception to its own holdings that a crimi-
nal is not entitled to federal habeas corpus review of a claim that his state collateral review attorney was ineffective.  The 
exception is for cases in states which prohibit ineffective assistance claims against a trial lawyer on direct appeal.  The case 
involved a child rapist’s claim that his conviction should be overturned because his state-appointed appeals lawyer failed 
to attack the effectiveness of his trial attorney on state collateral review.  CJLF joined the case to discourage the court from 
abandoning earlier decisions finding no constitutional right to counsel on collateral review, and therefore no right to challenge 
the effectiveness of a lawyer appointed for those types of post-conviction proceedings.  The Supreme Court ruled in favor of 
Martinez by making a narrow exception applicable only to a handful of states.  In most states, the traditional rule remains in 
force.  The defendant can attack the adequacy of his counsel at trial and the first appeal, but not in proceedings afterward.

Case Report A Summary of Foundation Cases Currently Before the Courts

Cook v. FDA:   A case before the United States Court of Appeals 
for the D.C. Circuit to review a Federal District Court Judge’s rul-
ing regarding the execution-drug sodium thiopental.  The judge 
announced that the drug, which is widely used for executions, was 
illegally obtained from its foreign manufacturer without U. S. Food 
and Drug Administration (FDA) approval.  Accompanying the rul-
ing was an order directing the FDA to announce to all state depart-
ments of corrections to cease using the drug and send any quantity 
of the drug in their possession to the federal agency.  The ruling 
came in a lawsuit brought forward by 25 condemned murderers fac-
ing execution in Arizona, California, and Tennessee.  On November 
12, 2012, the Foundation filed an amicus curiae brief with the Court 
of Appeals, arguing that the district judge’s decision (that the use 
of sodium thiopental is illegal) has no basis in law.  The CJLF brief 
also notes that the judge’s order violates the rights of states which 
were not parties in the case, ignoring a fundamental requirement of 
due process.  The court’s decision in this case is pending.

Santiago v. State: Connecticut Supreme Court case to consider 
a condemned murderer’s challenge of an April 2012 law, which 
prospectively abolishes the death penalty but allows the execu-
tion of murderers currently on the state’s death row and those who 
committed capital murder before the law’s enactment.  Eduardo 

Santiago was sentenced to death in 2005 for a contract killing.  He 
argues that by abolishing the death penalty, the state Legislature 
has affirmed that it serves no penological interest, and therefore 
must apply retroactively.  CJLF was asked to join the case by Dr. 
William Petit, who survived a brutal 2007 home invasion robbery 
which resulted in the sexual assault and murder of his wife and 
two daughters.  The two habitual felons convicted of these crimes, 
Joshua Komisarjevsky and Steven Hayes, are currently on death 
row.  CJLF argues that adoption of this law was the result of a leg-
islative compromise involving several lawmakers who agreed to 
vote for it only if the sentences for current death row inmates were 
retained.  A decision adopting Santiago’s position would infringe 
on the fundamental purpose of the legislative branch, which is to 
pass laws through compromise.

Trevino v. Thaler:  U. S. Supreme Court case involving a Texas 
murderer’s claim that the failure of his state-paid habeas corpus 
lawyer to attack the competence of his trial attorney should be 
considered an exception to the bar against raising new claims on 
habeas corpus.  In 1997, Trevino was convicted and sentenced 
to death for the kidnap, gang rape, and murder of a 15-year-old 
west Texas girl.  As Trevino and his four accomplices left the girl 
to bleed to death, he bragged about learning how to kill while in 

“BOXSCORE”
  continued from page 4

CJLF legal arguments 
filed, press releases, publications, and 

information on the ongoing fight against the AB109 
crime wave are available at www.cjlf.org. 

prison.  After years of appeals of his conviction and 
sentence, including an attack on the competence of 
his trial lawyer, Trevino’s new lawyer came up with 
a different claim against the trial lawyer.  When the 
Federal District Court dismissed the claim as de-
faulted, Trevino argued that a 2012 high court ruling 
creating a narrow exception should be expanded to 
accommodate his case.  At the invitation of the Texas 
Solicitor General, CJLF joined this case to argue that 
the exception Trevino wants would swallow the rule, 
overturning decades of precedent (won by CJLF) to 
place reasonable limits of post-conviction review.  If 
criminals can add legal challenges to the effectiveness 
of their appellate and habeas corpus lawyers, it will 
add years of unnecessary and expensive review to 
already lengthy death penalty cases.
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California until the state’s execution process was adopted under the 
state’s APA.  The Act became law in 1945 to allow public comment 
on state regulations affecting the general population in order to 
ensure that they were clear, necessary, and legally valid.

Until Judge Taylor’s ruling, all execution methods used over 
the state’s history, including hanging, the electric chair, and the gas 
chamber, had been adopted by the Department of Corrections, with 
no APA requirement. Governor Arnold Schwarzenegger appealed 
Judge Taylor’s ruling to the First District Court of Appeal, argu-
ing that the Act did not apply to execution procedures.  The court 
rejected that argument and upheld the lower court ruling.

The Governor chose not to appeal that holding to the California 
Supreme Court.  Over the next two years, the CDCR adopted its 
three-drug execution process through the APA.  During the public 
comment period required by the Act, death penalty opponents 
flooded the CDCR with over 29,400 comments requiring respons-
es.  While this process was going on, the U. S. Supreme Court ruled 
that the three-drug execution protocol used in most states, includ-
ing California, was not unconstitutional, and executions resumed 
in other death penalty states.

In August 2010, the California process was completed.  On 
August 31, Marin County Judge Verna Adams, who took over the 
Morales case from then-retired Judge Taylor, ruled that the mora-
torium on executions would remain in force “unless and until” her 
court approved of the newly-adopted lethal injection process.

The state appealed that ruling to the First District Court of 
Appeal which promptly overturned it, finding that the lawsuit to 

“APPEALS COURT TO REVIEW INJUNCTION”
 continued from front page

block the prior execution process could not be extended to block a 
new execution process.  To solve that problem, death row inmate 
Mitchell Sims filed a new lawsuit in Judge D’Opal’s court to block 
executions, arguing that the APA was not fully complied with.  
Judge D’Opal agreed in a stinging ruling, announcing that, among 
other things, the CDCR did not adequately respond to roughly 15 
of the 29,400 public comments.  In addition to announcing a new 
stay of executions by lethal injection, the judge prohibited execu-
tions of women and executions using the gas chamber until new 
regulations were adopted under the APA.

In late February, the Presiding Judge of the Court of Appeal, 
J. Anthony Kline, refused a CJLF request to introduce an amicus 
curiae (friend of the court) brief in this case.  Any ruling from 
this court can be appealed to the California Supreme Court.  CJLF 
would join such an appeal to argue that Judge D’Opal’s ruling to 
continue blocking executions has no basis in law.  California Su-
preme Court precedent has held that the APA does not take prior-
ity over the enforcement of other state laws.  The Legislature has 
given the CDCR broad authority to implement regulations without 
going through the APA process to fulfill “operational needs.”  The 
obligation to carry out a death sentence authorized by the courts 
easily qualifies as an operational need.  A second APA exception 
is allowed by law for a regulation that is directed to a specifically 
named person or a group of persons and does not apply generally 
throughout the state.  The law does not permit a judge to ignore or 
overrule these exceptions.  Based upon the law and precedent, the 
Marin Judge’s illegal stay should be overturned.

found on Trevino’s shirt and that DNA 
testing of blood on Salinas’ underwear 
excluded everyone involved in the crime 
except Trevino.

Two years after the trial, Trevino’s con-
viction and death sentence were upheld on 
direct appeal.  Trevino then argued on state 
habeas corpus that his trial attorney was 
ineffective at both the guilt and sentencing 
phases.  After an evidentiary hearing, the 
appeals court denied the claim.  Trevino, 
with a different attorney, then sought re-
view of his claim on federal habeas corpus, 
while at the same time seeking a second 
round of state review.  The Federal District 
Court stayed its consideration of the case 
until state review was completed.  Before 
the Texas court, Trevino claimed that his 
first habeas corpus attorney was ineffec-
tive because he did not argue that the trial 
attorney was ineffective for failing to pres-
ent enough evidence about his troubled 
childhood at the sentencing hearing.  In 
2005, the Texas Court of Criminal Appeals 
dismissed the petition.  The Federal District 
Court then lifted its stay and conducted a 
review of Trevino’s federal petition.  The 

Court held that the attack on the compe-
tence of his habeas counsel was procedur-
ally defaulted, and found, in addition, that 
the supposedly mitigating evidence had 
no effect on Trevino’s guilt and would not 
have resulted in his receiving a different 
sentence.  The Federal Court of Appeals 
later affirmed that judgment.

Last October, the United States Supreme 
Court agreed to consider Trevino’s claim 
that an exception to the rule prohibiting 
challenges to a habeas corpus attorney 
should be made in his case.  Trevino argues 
that the exception the high court created 
last year in Martinez v. Ryan should be ex-
panded beyond the unusual Arizona system 
at issue in that case.

In a scholarly amicus curiae (friend of 
the court) brief, the Foundation points out 
that the exception sought by Trevino would 
effectively abolish the rule established by 
the Court in the landmark 1991 case of 
Coleman v. Thompson (won by CJLF).  It 
would add a new layer of litigation to virtu-
ally every death penalty case in the country 
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and many non-death penalty cases.  The 
intent of the Antiterrorism and Effective 
Death Penalty Act of 1996 (which CJLF 
helped pass) and many similar state laws 
is to require criminal defendants to present 
their strongest claims in the initial state 
court review of a conviction and sentence.  
With rare exceptions, when a defendant 
fails to do so, that claim cannot be raised 
at a later stage or federal court hearing.  
The basic exception is if enforcing the 
rule results in a fundamental miscarriage 
of justice, such as the conviction of an in-
nocent person.  Two exceptions, created 
by the Supreme Court last year, include 
cases where state law prohibits raising 
claims against the trial attorney during the 
initial appeal and cases where a defendant’s 
claims are defaulted because his habeas 
corpus attorney abandoned him.  Neither 
of these exceptions apply to Trevino’s case.  
Any new exception broad enough to ac-
commodate his case would be exploited by 
nearly every condemned murderer seeking 
to delay justice.
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At CJLF, we are leading the fight to 
repeal Governor Jerry Brown’s Realign-
ment.  For over a year, we have been 
sending monthly reports to the Cali-
fornia media about the real-life impact 
that lowering the consequences for crime 
is having on public safety.  Reporters 
have started to take notice.  We have 
worked with law enforcement to draft 
and introduce legislation to repeal 
Realignment and initiate reforms that 
will put repeat criminals behind bars, 
and to remove unnecessary delay in the 
enforcement of the death penalty.  We 
cannot survive without your support, so 
please make your 2013, tax-deductible 
contribution today.  Clip and mail the 
card on the right along with your check 
or visit: www.cjlf.org to use your credit 
card.  Thank you very much! 

continued on last page

REALIGNMENT REFORM LEGISLATION INTRODUCED
After over a year of increased crime due to the slap-on-the-hand consequences for most criminals under Governor Brown’s Realignment law 
(AB109), CJLF along with law enforcement professionals and concerned legislators drafted legislation to reduce the threat to public safety 
caused by the current law.  Below are the bill numbers, the authors, and a short description of changes in current law each one would make.

Keeping More Dangerous Criminals Under Watchful Eye of State •	
Parole Agents.  Senate Bill 287 (Walters) would make ineligible for 
community supervision potential parolees who have a prior convic-
tion for a serious or violent felony, a “third strike,” or a conviction for 
a crime that required them to register as sex offenders.

Sending Parolees Who Fail to Register Back to State Prison.   •	
Assembly Bill 2 (Morrell) would provide that a sex offender out on 
parole or Post-Release Community Supervision who violates parole 
by failing to register as a sex offender would be returned to state 
prison to serve any sentence ordered for that violation.  

Sending	Sex	Offenders	Who	Violate	Parole	Back	to	State	Prison.	 •	
Assembly Bill 605 (Linder) would send sex offenders who violate 
any provision of their parole or Post-Release Community Supervi-
sion back to state prison to serve any sentence handed down for 
that violation.  Prior to Realignment, parolees could have been sent 
back to state prison to serve a sentence of a year for their viola-
tions.  

Increasing Penalties for Disabling GPS Tracking Devices.   •	
Assembly	Bill	 63	 (Patterson) would change current state law to 
sentence dangerous sex offenders and other criminals who willfully 
remove their GPS tracking devices to serve time in state prison 
instead of county jail for violating the terms of their parole or Post-
Release Community Supervision. There are a growing number of 
cases of sex offenders cutting off their GPS monitoring devices 
because they know there will be few consequences due to Realign-
ment and overcrowding.

Having State Officials Monitor Sex Offender Parolees.  •	
Assembly Bill 1334 (Conway) would have the Department of Cor-
rections and Rehabilitation supervise the parole of a registered sex 
offender upon release from prison.  After Realignment, responsi-
bility for monitoring sex offenders who are not classified as “high 
risk” by the Department of Corrections and Rehabilitation was 
transferred to the counties.  Also, under Realignment, all sex of-
fenders sentenced for parole violations are required to be held in 
overcrowded county jails, effectively slashing accountability.

Getting	Gun	Criminals	Off	the	Streets	and	Sending	Them	Back	to	•	
State Prison.  Assembly Bill 1084 (Melendez) would repeal weak-
ened penalties adopted by the passage of Realignment for a num-
ber of crimes relating to the possession of firearms by prohibited 
persons and the sale or transfer of firearms to prohibited persons 
and straw purchases of firearms.  The measure also increases penal-
ties for a number of crimes for those who illegally possess firearms 
or those who knowingly provide arms to prohibited persons.  

Ensuring Realignment “Savings” is Reinvested in Local Law En-•	
forcement.  Under Realignment, up to an estimated 55,000 felons 
will avoid prison sentences and will serve their time in local com-
munities.  Senate Bill 144 (Cannella), also known as the Realign-
ment Reinvestment Act, would provide additional funding for front 
line law enforcement, jail operations, community supervision and 
treatment services.  The proposal reinvests money in local programs 
that would have otherwise been spent in the state prison system 
in the absence of Realignment. The allocation of these additional 
funds is directly linked to the number of “realigned” offenders in 
each county, which would be much more equitable than the current 
funding allocation formula.

Reverting	Long-Term	Sentences	Back	 to	State	Prison.•	   Realign-
ment was sold as shifting low-level offenders out of state prison.  
However, a growing number of felons convicted under Realignment 
have been sentenced to over ten years because of the felon’s prior 
criminal history.  County jails are not equipped for long-term com-
mitments and will be subject to federal lawsuits.  Senate Bill 225 
(Emmerson) would strengthen public safety in our communities 
by ensuring that felons who receive a sentence of over three years 
must serve their time in state prison rather than in overcrowded 
county jails.

Providing Immunity for County Jails Housing Long-Term In-•	
mates.  County law enforcement officials are concerned that an 
increase in the number of long-term jail inmates will expose them to 
litigation, as county jails were built and intended to house inmates 
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to an insurance company regarding her 
alleged injuries in a staged auto accident. 
She and her accomplices received pay-
ments totaling $26,000 in the scam.  Under 
the immigration law, a conviction of fraud 
makes an alien deportable if the loss to the 
victim exceeds $10,000.

In 2009, after Chaidez filed an applica-
tion for citizenship falsely stating that she 
had never been convicted of a crime, the 
government initiated deportation proceed-
ings.  To avoid deportation, Chaidez peti-
tioned in the federal court to overturn her 
conviction, arguing that the 2010 Padilla 
ruling applied retroactively to her case.  In 

“retroactiVitY claim rejecteD”
    continued from front page August 2011, the Seventh Circuit Court of 

Appeals rejected that claim, noting that Su-
preme Court precedent prohibits, with nar-
row exceptions, the retroactive application 
of new rules of law created by the courts.

When the Supreme Court agreed to 
hear Chaidez’s appeal last October, the 
Foundation filed an amicus curiae (friend 
of the court) brief, arguing that the Court’s 
1989 decision in Teague v. Lane (won by 
CJLF) prohibits the retroactive application 
of a new rule established by a court deci-
sion that became final prior to that holding.  
The Foundation also argued that Padilla’s 
extension of ineffective assistance claims 
to include the immigration consequences 

of a plea bargain was unquestionably a 
new rule.

“In the Padilla case, the Supreme Court 
overturned well-settled law to create new 
ground to attack final criminal judgments.  
While this is arguably a desirable change 
for the future, it should not overturn de-
cades of judgments properly entered under 
the law in effect at the time,” said Foun-
dation Legal Director Kent Scheidegger.  
“This is particularly true in a case such 
as this one, which would have potentially 
voided the convictions of thousands of 
aliens who pled guilty to avoid a longer 
sentence,” he added.

“REFORM LEGISLATION INTRODUCED”
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for short-term sentences.  They are currently unprepared to deliver 
those services provided by a state prison.  In fact, Fresno County has 
already been sued by inmates, claiming mental health services and 
medical care are inadequate.  Assembly Bill 1106 (Waldron) will 
limit liability for conditions caused by Realignment in county jails or 
county correctional facilities.

Requiring State Supervision of Parolees.  Senate Bill 710 •	
(Nielsen) would require that all offenders released from prison 
after January 1, 2014, would be subject to parole supervision by 
the Department of Corrections and Rehabilitation and the Board 
of Parole Hearings for a minimum period of three years.  No felon 
would be discharged from parole while incarcerated or if his or her 
whereabouts are unknown.

Requiring	Repeat	Offenders	to	Serve	Time	in	State	Prison.		Sen-•	
ate Bill 708 (Nielsen) would require that defendants must serve 
their sentence in state prison if they are convicted of a felony and 
have three or more prior felony convictions. 

Ensuring Dangerous Criminals Serve Their Time in State Prison.•	   
Under state law, various dangerous crimes are not defined as “Seri-
ous” or “Violent” under California law.  Assembly Bill 1321 (Jones) 
would add a number of crimes to the list of “serious” felonies in the 
Penal Code, ensuring that those who commit these crimes would 
serve their time in state prison instead of overcrowded local facili-
ties.  The additional crimes added include human trafficking, various 
weapons of mass destruction and destructive device-related crimes, 
possession of a firearm by a felon who has previously committed 
specified serious crimes, lynching, gang recruiting, and manufactur-
ing controlled substances.

Adequate Mental Health Screening.  Senate Bill 226 (Emmerson)•	  
would require a felony offender that is suspected by the courts to 
have a severe mental disorder to be transferred to the California De-
partment of Corrections and Rehabilitation for an evaluation. This 
is necessary because state authorities have the ability to require 
the offender to receive the proper mental health treatment before 
being released and as a condition of parole, whereas in county jail 
there is no authority or opportunity to screen offenders that may 
need this treatment before they can safely re-enter society.


