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Petitioners respectfully move for a partial stay of the orders by the District

Court that are the subject of this action. Petitioners ask that the orders be

stayed to the extent they enjoin mere preparatory activities needed for the

California Department of Corrections and Rehabilitation (CDCR) to comply

with the mandate of state law that it maintain the ability to carry out

sentences of death. See Cal. Penal Code § 3604(e). Petitioners do not at this

time ask for a stay of the orders to the extent they forbid executions or setting

dates for executions.

This court’s order of February 5, 2019, calling for responsive briefing on

the writ petition, directed that the decision on this petition be made by the

same panel as Cooper v. Brown, No. 18-16547. This raises the possibility

that the decision may be delayed for an extended period by being tied to the

argument and decision of that appeal. Indeed, Real Parties in Interest-

Defendants have already moved for an extension of time to file their response

on that basis.1 Coordination of the two actions may be more efficient from

the court’s standpoint, but delay is the very injury complained of in this

petition, so to delay is to deny in part, even if the petition is ultimately found

to be meritorious. 

This problem can be ameliorated in large part by staying only the ban on

preparatory activities, leaving the actual stay of executions in place. CDCR

could then take the steps needed to be ready to carry out its duties when the

stays of execution are ultimately lifted. Real Parties in Interest-Plaintiffs will

1. Counsel for Petitioners offered non-opposition to the extension request in
return for non-opposition by all Real Parties in Interest to this motion. The
offer was not accepted.
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have suffered no prejudice because they have never claimed, made any

showing, or made any argument that mere preparation violates any federal

right. Granting a partial stay will impose no large burden of decision on this

court as this portion of the orders is a case of exceptionally clear error.

The orders in question are contained in the Addendum to the Petition in

this matter at pages 31, 40, 42, 48, 52, 57, 61, 66, and 72. As a non-party in

the District Court case, Petitioners are unable to present this motion to the

District Court, but they did present their argument as amici curiae there and

were rebuffed. See Pet. 11. Real Parties in Interest-Defendants are opposed

to this motion. Counsel for Petitioners has corresponded with counsel for

Real Parties in Interest-Plaintiffs regarding their position on this motion and

not received a clear answer, but it is fair to assume that they would oppose

it.

HISTORY OF ORDERS

The complex history of the underlying case is given in the Petition at

pages 4-11 (“Pet.”). We will recap a bit of the history here with the focus on

the orders prohibiting mere preparation.

On September 15, 2010, death row inmate Albert Brown moved to

intervene in the case and asked for a stay of execution. See USDC-ND Cal.

Case 3:06-cv-00219-RS, ECF Document No. 387.  (District Court documents

in the underlying case are cited below as “Doc.”) The proposed order

accompanying the motion included language “that all court and other

proceedings related to the execution of Albert Greenwood Brown’s sentence

of death, including preparation for execution and the setting of an execution
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date, are stayed pending final disposition of this matter.” Doc. 387-2 at 2

(emphasis added). Not a single word in the motion stated any factual need or

legal authority for going beyond a stay of execution itself. Brown’s stated

possibility of irreparable harm related solely to execution, not preparation.

Doc. 387 at 13. The defendants objected to the overbroad proposed order and

noted the lack of any claim of justification for it. See Doc. 392 at 7. Brown’s

reply was again devoid of any justification. See Doc. 393.

The District Court issued a conditional denial of stay, giving Brown the

option of a barbiturate-only execution. Doc. 401 at 11; Addendum to Petition

(Add.) 30. If Brown elected the barbiturate-only method and the state did not

provide it, the court ordered only that a stay of execution would issue, with

no mention of preparations. Id. This court reversed on the ground that the

option was not permitted, Morales v. Cate, 623 F.3d 828 (9th Cir. 2010), and

the District Court was left to resolve complex issues with only three days

remaining to the execution date.2

Under these circumstances, Judge Fogel issued a stay order explaining the

basis for the stay of execution but adopting the additional broad language of

Brown’s proposed order without explanation. Initially, then, it may have

been a simple oversight to adopt the prevailing party’s language on a

relatively minor aspect of the case while concentrating on larger issues. 

2. To reduce the pressure on courts in the future, Proposition 66 changed the
procedure from setting a specific date to setting a “period of 10 days.” See
Cal. Penal Code § 1227(a). Now a stay needed to resolve a late-arising
issue can postpone an execution for a few days without creating a need to
restart the date-setting procedure from scratch.
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On subsequent intervention motions, the Defendants reiterated their

overbreadth objection many times. See Doc. 472 at 2 (Sims and Fields), Doc.

597 at 10-11 (Belmontes, Hayes, Boyer, Deere, Heishman, Sully,

Cunningham, Mickey, H. Ayala, and Samayoa), Doc. 603 at 11-12

(Cummings), Doc. 614 at 12-13 (Zapien), Doc. 628 at 13-14 (R. Ayala), Add.

113-114 (Visciotti). All but the first of these objections expressly raised the

requirement of the Prison Litigation Reform Act (PLRA) that prospective

relief be “narrowly drawn, extend[] no further than necessary to correct the

violation of the Federal right, and [be] the least intrusive means necessary to

correct the violation of the Federal right.” See 18 U.S.C. § 3626(a)(1)(A),

Add. 1.

Every time, the District Court has included the sweeping prohibition

against preparation in its stay orders. See Add. 41, 60, 65, 70, 76. Not once

has the District Court provided a single word of explanation in response to

the Defendants’ PLRA objections.

ARGUMENT

The factors to be considered when deciding whether to stay a lower

court’s order pending review are well established.

“Under  [the traditional] standard [for a stay], a court considers four
factors:  ‘(1) whether the stay applicant has made a strong showing that
he is likely to succeed on the merits; (2) whether the applicant will be
irreparably injured absent a stay; (3) whether issuance of the stay will
substantially injure the other parties interested in the proceeding; and
(4) where the public interest lies.’ ”
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Nken v. Holder, 556 U.S. 418, 425-426 (2009) (quoting Hilton v. Braunskill,

481 U.S. 770, 776 (1987)). All four factors point to granting a partial stay in

this matter.

I. The District Court’s “stay” of mere preparation is error that is
clear beyond genuine question.

On this aspect of the District Court’s orders, prevailing on the merits is

not merely likely but virtually certain.These orders violate the PLRA beyond

genuine dispute.

In nearly all method-of-execution cases to date, the interim relief that

plaintiffs have sought is an order preventing the execution itself or execution

by a particular method. See Nelson v. Campbell, 541 U.S. 637, 648 (2004)

(stay of execution); Glossip v. Gross, 135 S.Ct. 1197 (2015) (“executions

using midazolam are stayed”). The Baze/Glossip standard of “demonstrated

risk of severe pain” that is “substantial when compared to the known and

available alternatives,” Glossip v. Gross, 135 S.Ct. 2726, 2737 (2015),

applies to these orders.

The orders in the present case, however, go beyond these orders in a way

that is unprecedented, and, Petitioners submit, patently illegal. 

“Defendants (i.e., the California Department of Corrections and
Rehabilitation (CDCR)) are without an execution team, have not
trained a team, do not possess execution drugs or all necessary
execution equipment, and have not undertaken any other execution-
related activities other than drafting a written protocol, because there
is a court order that stays not only the executions but also bars any
preparations for executions”
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Joint Statement of the Parties Re: Litigation Schedule, Doc. 684 at 7, citing

the orders at issue. Nowhere in the voluminous pleadings filed in this case is

there any allegation or showing that any of these activities would violate any

Federal right of the RPI-Plaintiffs.

The PLRA “limits on the scope and duration of preliminary and

permanent injunctive relief” apply to method of execution claims. Nelson,

541 U.S. at 650. The prohibitions on mere preparation, even though

contained within orders designated “stays,” are actually injunctions and not

stays, but they would fall within the broad language of the PLRA either way. 

An injunction is directed at one or more people and controls their conduct,

ordering them to do or not do something. See Nken, 556 U.S. at 428. A stay,

on the other hand, is directed at a judicial proceeding or order, “halting or

postponing some portion of the proceeding, or ... temporarily divesting an

order of enforceability.” Id. The stay orders fit the latter description to the

extent that they postpone the state superior court proceeding to set an

execution date, see Cal. Penal Code § 1227, and to the extent that they

temporarily divest the judgment of death of its enforceability.

However, the prohibition on preparation does not at all fit Nken’s

description of a stay but instead falls squarely within its description of an

injunction. The activities of CDCR in preparing, such as designating an

execution team, training the team, acquiring equipment, and acquiring

execution drugs, see supra at 5, do not involve any judicial proceeding and

do not depend on any court order or judgment for authority. CDCR’s

authority and duty to conduct these activities flow directly from state

statutory law. See Cal. Penal Code §§ 3604, 3604.1. The preparation
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prohibition orders are therefore preliminary injunctive relief subject to 18

U.S.C. § 3626(a)(2) (further section references are to 18 U.S.C. unless

otherwise indicated).

“Preliminary injunctive relief must be narrowly drawn, extend no further

than necessary to correct the harm the court finds requires preliminary relief,

and be the least intrusive means necessary to correct that harm.”

§ 3626(a)(2). The sweeping prohibition on all preparation is manifestly not

narrowly drawn. A repeat of the circumstances that required a decision in a

compressed timeframe before Albert Brown’s execution date, see Add. 37,

is fully precluded by a stay of execution and a prohibition on setting an

execution date. No showing of a need for a broader order has been made by

the Plaintiffs at any time in this litigation, and no factual findings supporting

a need for a broader order have been made by the court at any time. Far from

being the least intrusive means, the order is extremely intrusive. CDCR is

forbidden to perform duties assigned to it by law with no demonstrated need

whatever.

The District Court is required to “give substantial weight to any adverse

impact on public safety or the operation of a criminal justice system caused

by the preliminary relief ....” § 3626(a)(2). There is no indication in the

orders that the District Court gave this important consideration any weight

at all with regard to the aspect of the orders at issue in this motion. The

Defendants’ repeated overbreadth objections were simply and repeatedly

ignored.

Finally, the prohibition on preparation requires CDCR to violate state law

without any demonstrated need to do so, in violation of PLRA. California
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Penal Code § 3604(e) requires CDCR to “maintain at all times the ability to

execute [death] judgments.” Section 3626(a)(2) requires that the court “shall

respect the principles of comity set out in paragraph (1)(B) in tailoring any

preliminary relief.”  That paragraph unambiguously forbids federal courts to

order violations of state law unless federal law requires it, the violation of

state law is necessary to correct a violation of a federal right, and no other

relief will correct the federal violation. See § 3626(a)(1)(B). Rather than

meeting all three of these conjunctive requirements, the order fails all three,

and obviously so.

To fulfill its duties under state law, CDCR must be able to undertake

preparatory activities, such as those noted in the Joint Statement quoted

above, so that it will be able to properly conduct executions when the state

courts order them following the lifting of the federal injunction. The order

against preparation has no legitimate purpose, it is a blatant violation of

PLRA, and Petitioners’ are highly likely to succeed on this point.

Even if the portions of the orders in question were considered stays rather

than injunctions, and even if that distinction were meaningful for PLRA, they

would still fall within PLRA. Section 3626(a)(1) applies the same

requirements to “prospective relief,” defined as “all relief other than

compensatory monetary damages.” § 3626(g)(7). “Relief” has the somewhat

circular definition of “all relief in any form that may be granted or approved

by the court ...,” but there can be no doubt that a stay of execution is “relief.”

The Supreme Court referred to a stay as “relief” three times in Nelson v.

Campbell,  541 U.S. at 648, 649, 650. Nken v. Holder also repeatedly refers

to a stay of proceedings as “relief,” even while distinguishing stays from
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preliminary injunctions for the purpose of the alien removal statute.  See 556

U.S. at 427, 428, 429-430 n. *, 430. Rule 8(a) of the Federal Rules of

Appellate Procedure refers to both stays and injunctions as forms of “relief.”

Whether it comes under paragraph (a)(1) or (a)(2) of section 3626, the

prohibition on preparation is subject to the PLRA, and it does not meet the

requirements.

II. Continuation of the ban on preparation will cause irreparable
harm to the Petitioners.

Both Federal and California law recognize that victims of crime have an

interest in timely enforcement and that unnecessary delay harms that interest.

See 18 U.S.C. § 3771(a)(7); Cal. Const. art. I, § 28(b)(9). As explained in the

Petition at pages 29-30, although the federal law does not directly apply to

this case, the judgment of Congress regarding the interest of crime victims

in timeliness is entitled to great weight.

While the ban on mere preparation has no legitimate purpose, it does have

an illegitimate purpose. The orders staying executions impose a moratorium

on capital punishment until they are lifted, as they very likely will be when

either this court or the District Court finally reaches the merits. (The District

Court has already held that the now-adopted barbiturate-only method “is

sufficient to eliminate any ‘demonstrated risk’ of a constitutional violation.”

Add. 28.) The effect of the current prohibition is to extend that moratorium

in practice beyond the time that it exists in law. Selecting and training an

execution team takes time, as RPI-Plaintiff Brown has noted. See Doc. 387

at 10-11. Acquiring needed drugs has become particularly difficult. See

9



Glossip v. Gross, 135 S.Ct. 2726, 2733 (2015). By postponing the

commencement of those activities, the District Court’s orders delay the

resumption of long-overdue justice for months, perhaps over a year, after the

time its current, unauthorized moratorium legally ends.

Delay in justice is a harm that can never be corrected or compensated.

Plaintiffs have suffered far too much delay already. They also have a

procedural right under state law to force CDCR to make itself capable of

carrying out capital judgments, see Cal. Penal Code § 3604.1(c), and a delay

of that right is a violation of that right.

III. Permitting preparation will harm no cognizable interest of 
any party.

The third prong of the stay test is the simplest. Staying the orders to the

extent they forbid preparation will cause no harm to any cognizable interest

of any party — absolute zero.

The lack of any harm to a cognizable interest of RPI-Plaintiffs is obvious

from the fact that they have yet to allege any harm despite multiple

opportunities to do so. The harm they seek to postpone, of course, is the

long-overdue execution of their justly imposed sentences, but that is not a

harm that the law will recognize.

Defendants have repeatedly objected to the provisions at issue, see supra

at 4, so clearly they will not be harmed by staying the provisions.
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IV. The public interest is powerfully in favor of a stay.

In weighing the public interests for the fourth prong, this court does not

simply accept the position of the executive officials or agencies before the

court. “[W]e are not bound by the government’s litigation posture. Rather,

we make an independent judgment as to the public interest.” Lopez v.

Heckler, 713 F.2d 1432, 1437 (9th Cir. 1983). Public interest may be found

from policies enacted in statutes. See Alliance For The Wild Rockies v.

Cottrell, 632 F.3d 1127, 1138 (9th Cir. 2011).

Congress, the Supreme Court, and the people of California have all made

strong statements that the prompt enforcement of capital sentences is a

powerful public interest. See Pet. at 15-16. Reducing delays was the primary

purpose of Chapter 1 of the landmark Antiterrorism and Effective Death

Penalty Act of 1996. See Woodford v. Garceau, 538 U.S. 202, 206 (2003).

The Supreme Court has noted many times the important public interest in

“meting out a sentence of death in a timely fashion.” Nelson v. Campbell, 541

U.S. 637, 644 (2004) (citing Calderon v. Thompson, 523 U. S. 538, 556-557

(1998); In re Blodgett, 502 U.S. 236, 238 (1992) (per curiam); McCleskey v.

Zant, 499 U. S. 467, 491 (1991). The people of California adopted the

Victims’ Bill of Rights in 2008 and the Death Penalty Reform and Savings

Act of 2016, recognizing the importance of prompt enforcement. See Cal.

Const. art. I, § 28(b)(9); Cal. Penal Code § 190.6(d).

All factors point toward granting this stay, and none point against it.
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CONCLUSION

The orders of the District Court for the Northern District of California

granting stays of execution in cases 3:06-cv-00219 and 3:06-cv-00926,

identified on page 2, supra, should be stayed in part, to the extent that they

forbid any action by the Defendants other than execution of a judgment of

death or setting a date for an execution.

February 19, 2019
Respectfully submitted,

s/KENT S. SCHEIDEGGER
Attorney for Petitioners
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