
Prof. Robert Blecker’s Statement to accompany Testimony before the New Jersey Death Penalty Study Commission 10/11/06  (supplemented) 
SUMMARY 

An emotive retributivist, I feel certain that: 

A. The past counts. It continues to count independently of future costs and benefits.  

B. Some crimes and criminals are objectively worse than others and deserve greater punishment. 

C. Some criminals deserve to die and we have an obligation to execute them. 

D. Retribution is not simply revenge: Unlike revenge, retributive punishment must be appropriately directed and proportional to the crime of which it is a response.  

E. Retributivism is as much a limit on punishment as it is an affirmative justification for it.  Thus, we retributivists are as concerned with ensuring that criminals do NOT get punished beyond what they deserve as we are that they affirmatively get what they deserve.  

F. Justice is an end in itself.  Just punishment must be a proportionate response to a murderer’s past crime.  Constitutionally, the People commit themselves to seek justice, regardless of extraneous future costs or benefits.

G. Justice -- specifying in advance those who deserve to die, and correctly applying those general criteria to specific instances requires more than mere rationality.  It requires informed emotion – intuition.  

I.  If a jury cannot hate the murderer, they should not condemn him to die.  

J.  A substantial majority of New Jersey, American, and world public opinion supports the death penalty.  Opinion polls understate that support, especially when “life with no possibility of parole” is added as an option.

K.  An informed public would show an increased support for the death penalty, if they really understood the experience of LWOP.
L. With an informed effort to understand killers, their background, and circumstances, we can, and must specify roughly in advance who deserves to die and why. New Jersey’s current statute, a noble attempt, needs revision.

M. This search for justice never ends.  But some statutory changes are clear.  Most important, eliminate the robbery felony murder aggravator.
We retributivists seek just deserts.  Retributivist advocates of the death penalty reject deterrence and incapacitation as a necessary or sufficient justification.  As Kant said, Society should never use persons as a means to our ends, but must treat each individual as an end in him/herself.  Thus killing X solely to terrorize Y – to send a message and prevent someone else’s future crimes -- violates human dignity.  Prisons can be designed to minimize the risk of escape or murder inside.  Thus neither incapacitation alone, nor deterrence justifies death as punishment.  
Although we reject deterrence and incapacitation as primary justifications for punishment, they do provide ancillary benefits.  Human nature being what it is, based upon history, and drawing from the collective wisdom as well as two decades of in-depth interviews with street killers, this retributivist firmly believes that the death penalty, on balance, is a marginally better deterrent overall than life without parole, as presently administered.  Under present conditions, death row and of course the death penalty carried out, more effectively incapacitates vicious killers than a life in prison among general population.  
We retributivist advocates of the death penalty feel certain that human beings can design and implement statutes and procedures that adequately define in advance those who may deserve to die, leaving it to well-informed and carefully selected juries, and appellate courts to apply those criteria.  We acknowledge the possibility of human error, but insist that we can design and implement a system that, on balance, saves innocent lives, and most importantly, effectuates justice.

By my oral testimony of October 11, 2006, and this more extended written statement with attached copies of brief published (and unpublished) essays, I hope to help convince the Commission to recommend changes to the New Jersey legislature that more nearly approach a morally just system where people get what they deserve, and the People will capitally punish all but only those who deserve die.

 More Detailed Statement in Support of a modified New Jersey Death Penalty 

(Specifically Responding to Commission’s Concerns, Prior Testimony and Oct. 11th)

The Essential Lens:  Moral facts vs.  A Matter of Opinion 

Two very different viewpoints frame this great debate:  All absolutists – whether they are retributivists, unalterably committed to punishing with death all (but only) those who deserve it, or abolitionists, unalterably committed to eradicating the death penalty – know intuitively and feel deeply certain that there is a moral fact of the matter.

Several times during the hearings thus far, whether from politeness or conviction, Commissioners and witnesses in colloquy have stated their mutual disagreement and “respect” for each other’s opinions.  But absolutists, while respecting the right of others to disagree, insists there is a moral fact to the matter. (cf Russo)  Absolutists insist the great question – is death ever justifiable as punishment? – has only one true answer.

Relativists or Utilitarians, on the other hand would settle the question of the death penalty by comparing its costs and benefits as a crime control measure, always taking into account public opinion and particular social context:  Does death incapacitate the condemned and deter other would-be killers more cheaply and efficiently than life imprisonment without parole?  If so, let’s have it; if not, let’s not.

Retribution
Like most other retributive supporters of the death penalty (but see Russo) as well as most opponents I, too, am unabashedly absolutist.  I take as given – and beyond dispute – unfortunately and undeniably – that this very nasty world contains predatory, vicious people who engage in behavior so despicable and destructive, with an attitude so cruel or callous, that they deserve to die.  And society has a correlative obligation to execute them.  By executing them we acknowledge their responsibility – and thereby whatever humanity remains. 


Retribution -- literally “pay back” -- persists as punishment’s essential measure, justification, and limit.  Naturally grateful, we reward those who bring us pleasure.  Instinctively resentful, we punish those who cause us pain.  Retributively, society intentionally inflicts pain and suffering on criminals because and to the extent they deserve it.  But only to the extent they deserve it.

Critics in these hearings have equated retribution with revenge, a “synonym” for “vengeance” (Gibbons).  But retribution should not be confused with vengeance or revenge.  The two are very different although they stem from a common desire to inflict pain on the source of pain.  Revenge may be limitless and misdirected at the undeserving, as with collective punishment.  Retribution, however, must be limited and proportional – no more (or less) than what’s deserved.  
An agnostic on the death penalty has declared retribution as “a limit – a ceiling rather than a floor”. (Lillquist).  Retribution, however, is, and always has been, historically and culturally both a ceiling and a floor.  

During these hearings, critics have disparaged retribution as “atavistic” (Gibbons).  But the Biblical “eye for an eye” – a great cultural embrace of proportionality -- originally understood as no more than an eye for an eye, exemplifies retribution as a restriction as much as justification of punishment.  In these hearings, abolitionists have further condemned retributive support for the death penalty as vestigial hypocrisy.  We “debase and degrade ourselves by resorting to the same conduct that we condemn for those who kill” (Carluccio).  “Killing because someone else has killed”, we are told, is not “consistent with the mores of a civilized society”. (DelTufo) “We cannot teach respect for life by taking life.” (Bishop Smith)  And the argument that we debase life by taking life, if it proves anything, proves too much.  When we imprison kidnapers, do we thereby debase liberty?  And when we impose fines on thieves, does that debase property?  All punishment is at base a like kind respond – inflicting justified pain upon a person who earlier inflicted unjustified pain.  The basic retributive measure -- like for like -- “as he has done, so shall it be done to him” (Leviticus 24); “giving a person a taste of her own medicine”; “fighting fire with fire” -- primally satisfies.  Do not confuse hypocrisy with reciprocity.  

Retributivists disagree among themselves about the calculus of desert.  Immanel Kant would count only the actor’s intent, holding that the only pure evil is an evil will.  Most retributivists, however, also factor in the actual harm willingly caused.  All other things equal, murder is worse than attempted murder, and thus deserves greater punishment.  In common, retributivists disregard punishment’s future costs or benefits, resting justice -- limited, proportional punishment – exclusively on a criminal’s past moral culpability.  Most retributive death penalty supporters, then, define the “worst of the worst” as deserving to die for the extreme harms they cause (rape murder, multiple victims, child murder) along with the attitude with which they commit it – sadism, depraved callousness.  
According to Kant’s classic retributivism, we impose punishment as an abstract duty without any emotion.  By punishing, we dignify the transgressor, acknowledging the free will that produced the crime.  The murderer must die, Kant insists, but “his death must be kept free from all maltreatment.”  Kant rejects giving the condemned the option to submit to dangerous medical experiments on condition that his life be spared if he survived, insisting that we always treat human beings as ends in themselves, and never as a means to our ends.  Following Kant’s lead, contemporary retributivsts reject general deterrence as a sufficient justification for punishment – for then we would be making an example of a person, in order to change others’ future behavior.

More persistent and popular than Kant’s abstract retributivism, emotive/intuitive retributivism has deeper roots.  Abolitionists in these hearings have consistently disparaged emotion: “We know that the death penalty is mostly an emotional response to heinous acts.” (Carluccio).  “An emotional response not based on reason.” 
“The voice of your brother’s blood cries out to me from the ground,” Genesis proclaims.  In other words, “Blood pollutes the land.”  Like the Ancient Greeks and ancient Hebrews, contemporary emotive retributivists feel polluted if vicious murderers walk free, or fail to get their just deserts.  

Abolitionist critics of retribution have insisted at these hearings that emotion may never properly move us individually or collectively:  “Every family devastated by the murder of a loved one ha[s] every right to be angry and to express that anger.  But I’m certain that deep down not one of them would want to act out of that anger.  As a society, we should not act out of anger either.” (Lesniak)   
Emotive retributivists’ urge to punish, however, stems directly from a projected empathy with the victim’s suffering.  “Our heart adopts and beats time to his grief,” declared Adam Smith in A Theory of Moral Sentiments, (1759). “So is it likewise animated with that spirit . . to drive away and destroy the cause of it.”  Retributive death penalty supporters, haunted by the victim’s suffering, cannot forget or forgive:  “We feel that resentment which we imagine he ought to feel and which he would feel, if in his cold and lifeless body there remained any consciousness of what passes upon earth,” Adam Smith explained in the first great work of modern retributive psychology.  “His blood, we think, calls aloud for vengeance.”
Embracing human dignity as their primary value, emotive retributivists since Adam Smith emphasize “a humanity that is more generous and comprehensive,” “oppos[ing] to the emotions of compassion which they feel for a particular person, a more enlarged compassion which they feel for mankind.”  Thus, unwarranted “mercy to the guilty is cruelty to the innocent.”

No death penalty supporter expressed it more poignantly at these hearings than the sister of Jaqueline Harrison, brutally and sadistically murdered. “This sadness almost always turns to anger when we realize that the individual who did this to us is still living and has the opportunity to feel the happiness and the joy and all the other wonderful emotions that define our species.” (Harrison).
While U.S. Supreme Court Justices have personally looked askance at retribution,  especially emotive retributivism as an affirmative justification for punishment, a majority has consistently acknowledged each state’s right to punish retributively.  Justice Stewart, for example pointed out retribution’s potential to prevent lynch mobs and maintain Society’s faith in its criminal justice system. (cf. Russo)  This utilitarian support fails as pure retributivism which affirmatively endorses just deserts as an end in itself. 
Often without so labeling it, however, Justices have embraced retribution as the essential Constitutional limit to punishment.  Thus, U.S. Supreme Court majorities categorically outlawed the death penalty as “morally” disproportionate to “culpability” of rapists (of adult women) (Coker, 1977); getaway car drivers who had no intention or expectation that their robbery victims would be killed (Enmund, 1982); mentally retarded killers (Atkins, 2002); all killers under 18 (Roper, 2005).  

  
Long scorned by the scholars but embraced by the people, retribution has made a 21st century comeback.  The proposed new Model Penal Code now explicitly incorporates retribution as punishment’s primary justification:  “Under the new scheme, no utilitarian or restorative purpose of sentencing may justify a punishment more or less severe than that deserved by an offender in light of the gravity of the offense, the harm to the crime victim, and the blameworthiness of the offender.” (emph. added)  Legislatures are to “consult their own moral judgment” and apply their own “intuitions of desert” to design punishments within “the retributive range.”  


New Jersey should follow suit.

Deterrence
Persistently, polls show that the clear American majority who support the death penalty (and probably, too, most of those who oppose it) do not find deterrence a primary issue.  However, the U.S. Supreme Court has held that in order to be Constitutional, the death penalty must either generally deter or serve retributive ends.  

In essays and repeatedly in testimony before this Commission, some abolitionists have flatly insisted that the death penalty “really has no general deterrent effect”, characterizing arguments supporting deterrence as “totally implausible” and “not empirically supportable”. (Gibbons) “It’s clear that the death penalty has never been a deterrent.” (Lesniak)  A supporter has even expanded that claim: “I don’t believe any penalty is a deterrent.” (Russo)
Murderers, largely moved by momentary passion, the argument goes, give little thought to the consequences.  The very remote possibility of their own execution someday in the distant future cannot and does not affect their lethal behavior.  Other mass murderers, international or domestic terrorists, kill to achieve martyrdom, and by definition are undeterrable.  This categorical denial – that ‘the death penalty does not deter’-- makes things more difficult for abolitionists.  

Of course the death penalty deters some people.  

As the Royal Commission (1948-1953) observed, in its lengthy and detailed report, “We can number its failures, but we cannot number its successes.”   We can never know how many people who would have otherwise committed murder, hesitated because of the threat of punishment. 

The deterrence question, insofar as it’s relevant for an informed citizenry is not whether the death penalty deters – sometimes it surely does - but whether it deters more effectively than its principal alternative, life (without parole.)  More sophisticated abolitionists, then, make the more modest claim that the death penalty is no more successful as a deterrent than life in prison.  They claim that studies confirm this failure of deterrence.

This Commission has heard much concerning deterrence.  This much seems to be common ground:  Several recent sophisticated studies seem to confirm a substantially greater deterrent effect of the death penalty – especially when used regularly.  But those studies themselves are controversial and subject to challenge.  (Lillquist)  
Although the latest, most recent, most sophisticated studies do suggest that on balance, a death penalty regularly administered, is a more effective deterrent than life without parole, put them aside.  Assume that collectively without more, they fail to clearly and convincingly prove the death penalty as a marginally more effective deterrent. What are we left with to support or supplant this latest empirical evidence?  We’re thrown back to human nature – “our hunches about how humans behave” which even in the light of the attack on deterrence, “remain, for now, untouched.” (Lillquist)  Consider this “commonsense argument from human nature, applicable particularly to certain kinds of murders and certain kinds of murderers.” (Royal Commission)
“No other punishment deters men so effectually from committing crimes as the punishment of death,” observed Sir James Fitzjames Stephen, the great 19th century English judge and leading historian of the Criminal Law.  “This is one of those propositions which it is difficult to prove, simply because they are in themselves more obvious than any proof can make them.  It is possible to display ingenuity in arguing against it, but that is all.  The whole experience of mankind is in the other direction. . . ‘All that a man has will he give for his life’. In any secondary punishment, however terrible, there is hope: But death is death.”
My own in-depth interviews with street killers confirms this and explodes the  categorical denial that the death penalty is ever a marginally more effective deterrent than life without parole.  One killer -- call him “Joe” – described his robbery of a middle-level drug dealer by breaking into his house in Virginia.  Inside he found his victims with their expected kilos of cocaine, but also with a large quantity of heroin.  With the occupants bound and gagged, Joe told his cohort to wait outside.  He planned to kill his robbery victims but at the last moment changed his mind.  “Why?” I asked him.  Why had he let them live?  “When I was doing time in Richmond, I used to see the electric chair when I swept the hall.  And what flashed in my mind was that chair, and I didn’t want that.  So I let them live.”  He then described a similar situation in Washington D.C. which has no death penalty, but does have life.  “What did you do?”  I asked.  “I killed them.  Because I knew I could face life inside this joint.  I had done time, and I knew I could do it again.”  

Of course this is only one instance – one anecdote.  But it is the most direct kind of evidence we can ever hope to have.  And there are other stories, in the literature, and from my own interviews confirming it.  For most people -- and especially for those who have already served time in prison and do not fear it – only the threat of death, and sometimes not even that will restrain them.  
And then there is a deep argument for deterrence, again noted by the Royal Commission – that most thorough Commission to date:  “It is reasonable to suppose that the deterrent force of capital punishment operates not only by affecting the conscious thoughts of individuals tempted to commit murder, but also by building up in the community, over a long period of time, a deep feeling of peculiar abhorrence for the crime of murder.” 

Commonsense, human nature, logic, and anecdote strongly support what the most recent studies suggest -- the marginally more effective deterrent power of the death penalty.
But again, for us retributivists, deterrence alone could not justify death.  

For if, as critics have claimed during these hearings, retribution amounts to nothing more than vengeance, then deterrence remains nothing more than terror.  Attacking retribution, Hobbes, the first great modern utilitarian, flatly insisted that ‘the aym of punishment is not revenge but terror’.  Contemporary utilitarians declare it “irrational” to cry over spilt blood.  Punishments are pointless – “what good will it do to inflict more pain”-- as itself beside the point.  Justice, a moral imperative in itself, requires deserved punishment.
Costs


Utilitarians embrace cost/benefit analysis as the most rational and appropriate.  They tell us the death penalty in New Jersey has cost a quarter of a billion dollars, with nothing to show for it.  That figure, itself, should not be taken seriously, as it assumes without proof and contrary to all indications that the prosecution outspends the defense in capital trials 3:1. (Zdobinski)   In Oregon and New York, and many other states fundamentally similar to New Jersey, the reverse is true.  The capital defense routinely vastly outspends the prosecution.  Since this state reinstituted the death penalty, prosecutors have initially designated 600 cases capital, resulting in only 60 death sentences. (Krakora).  A witness has told the commission of an open and shut gas station robbery/murder committed by a troubled youth, which resulted in an expensive, wasteful prosecution that predictably resulted in a life sentence. (Krakora)  By description, it should never have been tried capitally.  Why was it?  In large part because the present statute too broadly defines death-eligibility.  If the Commission proposes and the legislature acts to morally refine the statute in ways suggested later, waste would be reduced.  With a more morally refined, narrowed death penalty statute, focused only upon the worst of the worst, resources would be freed up, and errors would be reduced. 


But really, how expensive is it?  The headline grabbing $250,000,000 figure is wildly inflated, whether or not it’s simply “a lie” or conscious distortion on the part of abolitionists to co-ordinate media headlines with this commission’s deliberations. (Zdobinski)  Apart from the unsupported 3:1 prosecution/defense ratio, in these hearings, comparative cost savings of life without parole have been further distorted, probably unintentionally.  The capital defender suggested determining the cost difference by calculating the costs to prosecute and defend the 600 capital cases and subtracting what it would have cost to prosecute them non-capitally. (Krakora).  But focusing upon “what it would have cost the state to prosecute those cases” (Krakora) obscures an important and substantial cost saving a death penalty brings.

As one commissioner pointed out, LWOPers continue to litigate. Thus he challenged a witness’ (Krakora) logic that “if you remove the death penalty, then automatically there will be a tremendous decrease in the amount of post-conviction and appellate proceedings filed.” (Moczula) To the contrary.  Abolish the death penalty and there will be a marked increase.


“That’s how you extricated the plea”, a Commissioner (DeFazio) referred to a serial killer who was permitted to plead guilty and accept life without parole, of course on condition that the guilty plea was final and all appeals were waived.  In the press of time and circumstance, the conversation took another turn and never specifically revealed.  Countering the apparent cost savings of life without parole with no death penalty, however, the point is critical.  Recent studies in various states indicate that after factoring in investigative, trial and appellate costs, it costs 30-70% more to capitally try and convict a defendant than to sentence him to life without parole.  But these studies generally omit to consider that they are not and cannot include the enormous costs saved from every guilty would-be capital defendant who pleads guilty, accepting life without parole and thereby waiving all appeals, because and only because he does not want to face death.  
Two witnesses referred to jurors’ (Krakora) or general public’s “misconception” that life in prison is more expensive than the death penalty.” (Gradess) But the very same Kansas study – “70 percent more than non-capital cases” -- to which this witness specifically referred and before which he was a consultant concluded by mentioning “a number of costs and benefits that may exist as a result of having a death penalty, but that are hard to quantify.”  In a rare moment, a state committee studying costs explicitly acknowledged “three benefits” entirely omitted from the calculus:  “A sense of justice; cost savings from trials avoided because the possibility of a death sentence caused a defendant to plead guilty to a lesser charge; cost savings from crimes that aren’t committed because of a deterrent effect of the death penalty.”  These studies also rarely if ever count the increased geriatric costs per year as the LWOPers age within the system.

 After referring to the Kansas study, the witness (Gradass) asserted, “It costs a lot of money.  Here’s why:  A nationwide study done by Columbia, has shown us that 68 percent of the capital cases in this country are reversed.”  More than 2/3 of death penalties nationwide reversed on appeal, the vast majority of which end up as life without parole.  How costly and wasteful.  But why should that be?  It’s not plausible that homicide prosecutors are more casual in their prosecution of capital cases.  To the contrary, they’re more careful.  
The famous Columbia study’s lead author, Prof. James Liebman acknowledged to me that no attempt was made to determine how many of these were “pretextual reversals.”  No trial is perfect.  Transcript always reveals “error.”  Whether that error arises to ‘constitutional error’ to warrant reversal is largely a judgment call.  Unfortunately, some abolitionist judges, under cloak of ‘constitutionality’, substitute their personal morality to routinely delay or block death penalties.  The Liebman study does not attempt to winnow “real” from “pretextual” error by focusing upon reversals by judges who later affirmed other death penalties.  
While differing radically on the ultimate issue of the death penalty – he is a leading abolitionist while I am morally certain some people deserve to die – we found, through discussion, “real common ground.”  So Prof. Liebman and I jointly wrote a brief essay published in the Houston Chronicle three years ago under the headline: “Common Ground: Let’s break the impasse on death penalty.” (see attachment.)  In it we propose concrete, specific legislative reforms, included later in this statement.  But note:  “Error rates” – and therefore costs “decrease sharply when the death penalty is limited to truly egregious murders.”  The essay further declared:  “Despite our different perspectives, we agree that death as a punishment should be inflicted, if at all, only upon the worst of the worst;  that society can incapacitate without killing, so future dangerousness and deterrence alone are never sufficient reasons to punish someone with death; and that a state-ordered execution is a terrible, solemn act that should occur only after the greatest deliberation.”
Common ground during these hearings among death penalty supporters, seems to be that deterrence, incapacitation, and costs are not the ultimate basis on which to decide this great question of life (without parole) or death.  “I don’t think that this issue comes down to dollars and cents.” McVeigh “killed those little children that were in there.  I don’t think it’s a dollars-and-cents-issue. (DeFazio)  “We’re dealing with people’s lives.  It shouldn’t matter what it costs.” (Russo)  Justice is not cheap and where death is the only just outcome, we must be willing to pay for it.
Innocence: The Most Costly Mistake 


Executing a factually innocent person is a nightmare that haunts retributivist advocates no less than opponents of the death penalty.  
While we cannot yet identify and demonstrate a particular innocent person executed in the United States during the post Furman era, 1977-2006, probably, among the 1000 we have executed, there is at least one person who did not commit the murder for which s/he was condemned and executed.  That is a far cry from the hyperbole concerning innocence largely permeating abolitionist circles, and occasionally repeated in these commission hearings, of “innocent people being executed” “throughout this country.” (Lesniak).  DNA testing, while helping insure that only the guilty are condemned, is “not a panacea”. (Scheck) “Inevitably, we make mistakes.” (Lillquist)  

But however grudgingly, abolitionists have conceded to Commission members that there has “not been an exoneration of anyone sentenced to death in New Jersey.” (DeFazio).  Nobody on New Jersey’s death row is factually innocent.  Nor was anybody on New York’s, before the Court of Appeals recently found the statute unconstitutional.  Nor does anybody on Oregon’s death row claim factual innocence.  And when Ohio’s legislature offered free DNA testing to all its 201 death row inmates, how many took this option to clear them?  Not one.  The point is, with well-funded defense counsel, and a carefully designed and administered death penalty, we can be nearly certain that the error rate will approach zero.

 Abolitionists have orchestrated moving accounts of prisoners from other states, whose convictions could not stand appellate scrutiny, sometimes released from death row, or “exonerated”.  Some have been factually innocent, perhaps all have.  I don’t know.  But I do fear that the cumulative effect of this parade of witnesses may give Commission members a misimpression as that false condemnation of true innocents across the country is common, instead of an extraordinarily rare phenomenon.  And I do know that at least some of the testimony concerning innocents on death row -- that at least one commissioner found “very compelling” (Segars) was false, or at the very least very misleading. 

Benny Demps was listed as one of “four right from the top” on Florida’s death row “that are innocent”. (Colon)  I witnessed Benny Demps die.  I was permitted to witness the preparations for his death.  Here’s how and why.  The Puhlicks were good, upstanding folk.  He was a government contractor; she was nicknamed “the flower lady” because she had a green thumb.  They worked hard – he as a contractor at a defense plant;  she, sometimes cleaning houses, to put the kids through college.  Her dream was to retire to Florida, and perhaps have an orange grove.
Her cousin, a real estate agent there, called them one day, telling them of a “handyman’s special” that included an orange grove which had fallen into disrepair.  He could fix it up, and she could bring the grove back to bloom.  So the Puhlicks went to Florida to see their dream house.  As luck would have it, Benny Demps and an accomplice had just robbed a house nearby, taken the safe to an abandoned orange grove to open it, when unexpectedly the Puhlick’s car drove down the road.  Demps pulled a gun, and announced a stickup.  When Mrs. Puhlick fumbled nervously for her wallet, she dropped a lipstick from her pocketbook.  As she instinctively bent to retrieve it, Demps shot her in the stomach.
He forced her husband into the trunk of the car, forced him to remove the spare tire, then climb back in.  Next the real-estate agent cousin was forced to follow.  And finally, Mrs. Puhlick, bleeding profusely, was forced into the trunk.  Demps slammed the trunk shut.  And before he left the grove, hearing the desperate cries of the three, he riddled the trunk with bullets, killing Mrs. Puhlick and the cousin, both of whom absorbed the bullets meant for Mr. Puhlick who lived.

Eventually Demps was caught.  All the evidence matched, including the murder weapon in the trunk of Demps’ car.  The eyewitness identification – not a fleeting glance  but a sustained encounter -- further confirmed guilt beyond all shadow of a doubt.  Benny Demps was a cold blooded, depraved murderer.  And so a jury sentenced him to die.  But then in 1972 the U.S. Supreme Court decided Furman, holding that the death penalty as administered across the country was unconstitutional. And all the condemned, including Benny Demps, were released into general population.

Now a lifer inside, Benny Demps was convicted of murdering a fellow prisoner, perhaps a snitch.  Because of his prior history, a Florida jury again sentenced him to die.  The evidence was enough to convict, barely.  The crime itself, in isolation, in my view did not deserve death.  But Benny Demps deserved to die, and the People of Florida killed him.

Imagine he did not personally stab the victim inside the prison.  Imagine it had happened as he claimed.  Did Florida execute an “innocent” man?  Hardly.  I know this is politically incorrect to assert, but not all innocence is equivalent.  David “Itchy” Brooks serves a life sentence for a murder I believe he did not commit.  But he admitted to me that at age 19 he shot 57 people.  If he had been executed for that murder he did not commit, D.C. would have executed an “innocent” man.  And there are other notorious cases around the country of street thugs who may have been factually innocent of the murders for which they were convicted.  There was a saying in Lorton prison where I spent 2000 hours over 12 years interviewing convicted murderers, “Maybe you serve time not for what you have done all the time, but all the time you serve, you serve time for what you’ve done.”

 Executing the truly innocent is horrifying.  We must do all we can in a system of justice to prevent it.  But whether or not Benny Demps stabbed that fellow prisoner to death, it defiles the seriousness of the innocence to claim we executed an innocent man.

To kill a murderer like Benny Demps was justice – poetic justice alone, if he were factually innocent of the stabbing – but justice nonetheless.  


A Commissioner put the question well:  “Isn’t the fact that you could possibly execute even one innocent person worth the cost of deciding upon life without the possibility of parole to avoid that possible human error?” (Segars) 
That Commissioner also drew attention to Sunstein and Vermeule’s recent essay, “Is Capital Punishment Morally Required”.  In this controversial essay, the authors link recent evidence of deterrence to the moral question of executing the innocent:  Given that the death penalty, on balance probably deters more effectively than Life Without Parole, doesn’t the government by not executing the guilty bear responsibility, they ask, for the innocent victims killed?  “Capital punishment requires a life-life tradeoff, and a serious commitment to the sanctity of human life may well compel, rather than forbid, that form of punishment.”  Even if a few innocents are executed, “on certain empirical assumptions, capital punishment may be morally required not for retributive reasons, but in order to prevent the taking of innocent lives.”  Considering the literature and logic of deterrence, the authors concluded that “At the very least, those who object to capital punishment, and do so in the name of protecting life, must come to terms with the possibility that the failure to inflict capital punishment will fail to protect life. In short, “our central concern is that foregoing any given execution may be equivalent to condemning some unidentified people to a premature and violent death.” 

So, even from a strictly non-retributive utilitarian perspective, if the overarching goal is to minimize the deaths of innocents, the death penalty may be the only way to go.  

My concern with innocents is not so much those who are factually innocent.  New Jersey has minimized that risk.  My concern is with moral desert.  Many more than the two or three dozen factually innocent defendants across the country wrongly condemned and released are “innocents”.  They are murderers, but they are not the worst of the worst and simply do not deserve to die.


To prevent the execution of these innocents, New Jersey should refine its statute further, perhaps in ways suggested at the end of this statement.
Life Without Parole

This Commission does not deliberate the death penalty in a vacuum.  To the contrary, it wrestles with a choice between death and life-without-parole as the ultimate sanction.  Commissioners have asked their questions well:  Assuming they have committed aggravated murder as the statute specifies, “how will society be better served by them being executed, as opposed to just being sentenced to life without parole?” (Hicks)

Another Commissioner supplied the answer.  “There is no such thing as closure.  There can only be justice.” (Garcia) “My concern is, if the death penalty were to be eliminated, in the State of New Jersey, will these families truly receive justice.”  As retributivists, we concede that those serving life without parole will not be released.  They will not escape.  They will die in prison.  “A better name for this sentence might be death by incarceration” insisted one expert witness (Johnson) with artful but misleading rhetoric.   Yes, LWOPers will die in prison.  But they are most unlikely to die because of prison.  

We are all condemned to die.  Some of us will die in old age in our sleep, or watching television.  Is this ‘death by sleep’ or ‘death by television’?  Is what we’re doing at the moment we die the focus of justice?  ‘Or is it simply where we die?  Death by home; death by hospital.  Death by bowling alley?’


It’s none of these of course.  A Commissioner otherwise sympathetic to the death penalty seems to have embraced similarly powerful but misleading expression:  “How can we assure survivors that, if we do this, that they will really, actually leave that prison in a pine-box and in no other way?” (Garcia) 

The question of justice – whether life without parole is a moral substitute for the death penalty cannot be answered by focusing upon where they die but how they live out their lives inside.  Abolitionist witnesses characterize life without parole as “very dire punishment” (DelTufo)
“My mother was beaten, sodomized, tortured and finally strangled,” an abolitionist survivor testified. (Place). “If the killer were given life without parole, and I mean a true life sentence, I would not be here.”

But if she really knew the quality of life inside.  There is next to no testimony about the quality of life, day to day, for those serving life without parole.  I have not yet been able to document it.  But I have documented in print the quality of life for lifers inside Washington D.C.’s prisons.  And I have now visually documented the quality of life for LWOPers inside Oklahoma’s and Tennessee’s.  And there’s every reason to believe they are similar.  A picture is worth a thousand words.

But I urge you, I implore you, do not make your decision in a vacuum.  Help me help you understand the actual day-to-day experience of those who live out their lives in prison.  Are they constantly being punished?  Are they miserable?  I am convinced not.   Examine New Jersey’s department of corrections mission statement:  “The mission of the New Jersey Department of Corrections is to ensure that all persons committed to the state correctional institutions are confined with the level of custody necessary to protect the public, and that they are provided with the care, discipline, training and treatment needed to prepare them for reintegration into the community.”
Punishment?  It’s no part of their mission.  Nor was it in Tennessee, or Oklahoma where I spent days with complete freedom to wander the prisons and document life inside.  Mass murderers play volleyball and ping pong, and chess.  They watch color T.V. – cable with the discovery channel, or the history channel.  How would these abolitionist surviving family members in Tennessee and New Jersey feel if they knew that child killers played softball with uniforms on ball fields with lined bass paths, and exercised on step masters.  Let me emphasize again, I’ve not documented life in New Jersey prisons.
  With the Commission’s support, I intend to try.
   And it would surprise you, would it not, to discover that those who are spared the death penalty but condemned to a life without parole, need not spend their lives in a maximum security institution.  Statutory law seems to require maximum only for sex offenders who kill.  In theory, a mass murderer could immediately go to medium.  In practice, preliminary inquiry leads me to believe, he can get there within 3 years, and if he behaves once inside, no matter how heinous his crime he can spend his life in that less restrictive facility, and even end up in “gang minimum” – a custody level half way between medium and minimum! These assessments are preliminary and tentative.  I urge the Commission to inquire of the Department of Corrections.

               LWOPers “never see the light of day” we’re told – surely a fate worse than death. “That punishment, in itself, is far greater, than letting them off the hook -- I think we let people off the hook with the death penalty.” (Bloodsworth)  But in Oklahoma, if they are “model prisoners” once inside, within thirty months they can be in medium security, free on weekends, from morning till evening to walk or run track, or lie out in the sunshine and read a good book.  And if they never see the light of day, in addition to soda, potato chips, and all sorts of snacks, why does their commissary include suntan lotion with an SPF factor of 30.

As a real expert on prison conditions informed you, “the death penalty is [not] necessary to deter violence within prisons. . . . Some proponents of the death penalty warn us that lifers will feel that they have nothing to lose and will be uncontrollably violent, injuring or killing officers and inmates at will.” (Johnson)  He continued:  “As appealing as this scenario may seem, it is dead wrong.  In fact the opposite is true. . . . Lifers are often much less likely than the average inmate to break prison rules” and resort to violence.
He told you the truth, but step back and ask yourselves why this counterintuitive fact – LWOPers are the least violent.  Once you’ve been inside prison – and I’ve spent twenty years documenting prison life in 5 states thus far, the answer is obvious and undeniable.  LWOPers are not violent inside because they have the most to lose.  They are given so many privileges, and threatened with punitive segregation and then transfer to a more secure prison further away, no longer an easy visit for family.

Prison becomes their home.   The expert witness is correct:  “Does New Jersey need the death penalty to ensure that its prisons are safe?  The simple answer is no.” (Johnson)
Does New Jersey need the death penalty to ensure that justice is done?  Given ACA standards, given the attitude of Corrections staff who routinely tell me the best way to keep prisons secure is to give inmates enough privileges that a threat to take them away keeps them in check.  As a warden’s assistant told me: “We make it easy for them because it’s easy for us if it’s easy for them.”  Make them happy; keep them quiet.  Interviews with tens of officers and thousands of hours observing prison life in five states convinces me almost certainly New Jersey is no different – inside the prisons, it’s nobody’s job to punish. 

Your hearings are replete with Commissioners and witnesses who decry that New Jersey’s is a criminal justice “system that doesn’t carry out a sentence.” (Garcia)  Understandably, you’ve focused on the death sentences never carried out.  But shift your perspective to the alternative so many of you seem eager to adopt.  What does it mean to “carry out a life sentence”?  

Would a daughter whose mother had been tortured and murdered rest content with life without parole if she really witnessed the laid back life of lifers?  Would she rest content that justice was done?  I don’t believe it.  
Again, I urge the Commission.  Take the trouble to inform yourself.  Investigate the quality of life for those who do serve life without parole.  Help enable me, or someone who will present it to you accurately.  Or witness it yourself.  And then tell me honestly, if the choice is one or the other – life without parole (true life) or death – which more nearly approaches justice?
The Moral Logic of LWOP Questioned


At first glance the underlying logic of Life without Parole seems plausible enough: 'The greater includes the lesser.'  The Community's greater power to kill its worst offenders necessarily includes a lesser, but still awesome power to imprison them for life without possibility of release.  

Life without parole, however, is a very strange sentence when you think about it. And the more you do think about it the less stable becomes its moral support.  While it may represent the jury’s unanimous second choice -- both of those who would condemn the killer to die, and others who would leave open a possibility of redemption from a life spent inside a prison -- the punishment itself seems at once too little or too much. 

If a sadistic or extraordinarily cold, callous killer deserves to die, then why not kill him?  We ought to steel ourselves against counting all potential future rehabilitation or remorse of the most vicious killers. The past cries out and demands it.    

But if we are not willing to extinguish the personality of the condemned and the body that goes with it, why should we – like Odysseus at the Mast -- forever place it outside of our own power to reassess?  Why should we ignore the rich, mature, constructive, vital human being that even the most heinous killer may possible become?  If we are going to keep the killer alive, why strip him of all hope? 

So, while LWOP may be the closest moral approximation states without a death penalty can reach, and while LWOP may also be the only unanimous compromise verdict a bitterly divided jury can reach, and while LWOP may be the ultimate sanction this Commission recommends, still it doesn’t feel exactly right.  

True, by one logic, the greater includes the lesser.  But then, too, sometimes by doing less than we might we do more than we may.
Evolving Standards of Decency:  The People’s Choice

The United States Supreme court this past half century has consistently held that the Constitutional prohibition on Cruel and Unusual Punishment is not static, but is informed by “the evolving standards of decency of a maturing society.”  During these hearings abolitionists have insisted on the “growing national consensus for abolition of the death penalty.” (Frank)  

We’re told by a professional pollster (Murray) that although a clear majority maintains an abstract preference for the death penalty, when given a concrete alternative punishment, at least in NJ, more people prefer LWOP to death.

But carefully consider the question asked:  “For cases of murder, do you prefer the death penalty or do you prefer life in prison without the chance of parole?” (Murray). (emph. added by rb)  
Note the fallacy of that standard question?  How it doubly distorts.  First, “for cases of murder” or Gallup’s “which is the better penalty for murder”?  Suppose you are a retributivist who would reserve the death penalty only for aggravated murder.  Suppose you recognize, as the U.S. Supreme Court says we must, and every death penalty jurisdiction in the U.S. does, that most murderers don’t deserve to die?  How should you answer this?  For most cases of murder I am opposed to the death penalty.  For some I favor it.  Well, most of the time I prefer life, so I answer life.  Suddenly we retributivist advocates who answer as honestly as we can are counted as abolitionists.
Secondly, consider the last part of the question: “without the chance of parole” or Gallup’s “with absolutely no possibility of parole.”  Strange that abolitionists who delight in emphasizing that we cannot be “absolutely certain” that an innocent will not be executed, are quite willing to assure the citizens that there is “no chance” of parole.  But the question further distorts, because most people will naturally equate “without chance of parole” or “with absolutely no possibility of parole” with ‘no possibility of release.’  They will not think of escape, or executive clemency.  
And, while a parole board may not take it upon themselves to release a convicted mass murderer, even after he has aged, and seems gentle and no longer any threat to society, a future legislature may simple abolish life without parole altogether.  Europe has abolished life without parole, although you’d not know it from reading the abolitionist press.  Increasingly voices are raised against the death penalty, urging us to “follow Europe’s lead.”  Yet the standard poll question reads “no chance” or “absolutely no chance,” hardly reflecting true public opinion.

The question further distorts and diminishes support for the death penalty by making murder an abstract event shorn of any concrete features, discouraging respondents from seriously matching punishment to crime.  Two commissioners picked up on this and pressed the pollster:  “Do you realize that when the more specific questions are asked, I mean fact sensitive questions are asked – you would agree with me if the question was asked, would you support the death penalty for Timothy McVeigh, the percentage would rise astronomically?” (DeFazio)

“Yes.” (Murray).  The Commissioner followed up: “Underlying all of this is the theory that the punishment should fit the specific crime.” (DeFazio)
“You did not ask in these polls, ‘do you favor the death penalty were it limited to particularly heinous or extraordinary murders; it was a general question on favoring the death penalty.” (Moczula)  The pollster conceded.  “That’s correct.  None of the polls  . . in New Jersey had asked that question.”  (Murray)  And the Commissioner pressed again: “Did you ask the question, do you favor the death penalty versus life without parole, but with the possibility of executive clemency?” (Moczula) “No, we did not ask that question.” (Murray).
Can any fair minded person claim that this question reveals greater support for LWOP in New Jersey than for death?

Race: Is the Death Penalty Discriminatory?
A. Primary Race Discrimination: The Race of the Condemned


 Does a black defendant stand a better chance of being put to death because s/he’s black?  This is the primary question of race and the death penalty.


The United States has an appalling history of racial discrimination. Those of us who support the death penalty must never forget that capital punishment, especially as a response to rape in the South, historically has been a prime instrument of domination and oppression directed at black males by powerful whites.  


The least informed or most determined among the abolitionist public still maintains racial discrimination of this most essential type:  A black killer, they claim, is more likely to be executed than a white killer, because he’s black.  If this were true - if a white majority - especially prosecutors and jurors - did devalue black life and thus used the state criminal justice machinery to execute blacks disproportionately frequently - it would violate the basic credo of the United States - equality under law - and should and would damn the death penalty in America. 


Some opponents of the death penalty continue to proclaim that blacks who commit the same crimes as whites, under the same circumstances and with the same background, will be prosecuted capitally more often, sentenced to die more often, and executed more quickly and certainly: “We think it is all too evident that blacks are more likely to receive the death penalty than whites.” (Hamm)   If this were true, then the death penalty as administered in the United States would be racially biased, and violate equal protection, as well as due process. 


But the news is good – indeed very good, unless you’re an abolitionist determined to misplay the “race card”. 

Every study in the modern era since Furman was decided in 1972 – largely conducted by abolitionists, has confirmed the essential absence of race discrimination against black convicted killers.  In fact, the famous original Baldus study of the post Furman death penalty in Georgia, whatever its flaws, indicated the opposite:  “Specifically the odds that the average black defendant will receive a death sentence are .56 of those faced by a white defendant in a comparable case.”  

Let that sink in:  A similarly situated white defendant was nearly twice as likely to receive a death sentence as a black.  If there has been a bias in the modern era, it has been against white murderers, not black.  Let that sink in, but not too deeply:  Because when you adjust for case culpability, that bias too, largely dissipates.  

What has happened since 1990?  18 studies, many conducted by Baldus, have uniformly confirmed the good news.  A black murderer is no more likely, and might well be less likely than a white murderer to be tried, convicted, condemned, and killed by the state.

            Of course many other factors also influence the life/death decision, such as the ability of the killer – like the Green River mass murderer, to solve unsolved murders in exchange for his life – a plea deal which retributivists should condemn as undermining the killer’s just deserts. But the fact remains, we have somehow managed in the death penalty context to overcome centuries of embedded racism, and administer a system of ultimate punishment where defendants will be judged more nearly by the circumstances of their crimes and the contents of their character, rather than by the color of their skin.

This is a very embarrassing fact for the abolitionists, although it should be cause for scrutiny, celebration, and imitation for American Society.  

 Some abolitionists, however, continue to cling to primary racism, knowing it to be against the overwhelming weight of the evidence.  Others, undeterred by the basic fact that black defendants are no more likely and perhaps less likely to be condemned and executed than white defendants similarly situated, attempted to persuade the Commission that the death penalty is racially discriminatory.  Since the race of the condemned does not support discrimination, they have shifted the attack on the death penalty to the race of the victim.  


B. The Race of the Victim.  Secondary Racism

Studies consistently do show that since the death penalty was restored in 1977, a defendant who murders a black victim is much less likely to be condemned and executed than one who murders a white victim.  A black who murders a white, studies show, is most likely of all to get the death penalty, “showing that less value is placed on black life.” (Hamm)  Thus, because of this ‘race of victim’ effect, the death penalty remains fundamentally racially discriminatory.  So goes the more sophisticated but still not truly informed argument of racial bias these days, and this decade.  

The overwhelming majority of murders in the U.S. are same race killings - whites killing whites and blacks killing blacks.  Three quarters of the remainder are blacks killing whites.  Since the killers of blacks are almost always black, to make black victim murders approach white victim murders in the frequency with which they get the death penalty will be to increase the number and frequency with which blacks are condemned to death!  Those who trumpet this race-of-victim discrimination rarely emphasize this very troubling side effect of restoring the balance.
C. The Race of Victim Effect:  What it means, or might mean.

The informed citizen would be aware of competing explanations:  Where blacks are murder victims, factors other than race bias might operate to spare the killers.  As a corollary, perhaps, uncaptured by the officially declared aggravators, death-eligible murders of whites – principally committed by whites – morally on the whole are more death-deserving.  Finally, for reasons wholly independent of race of defendant/race of victim, prosecutors in predominantly white counties where whites are of course more frequently murdered, might seek the death penalty more frequently than prosecutors from predominantly black or minority counties. 

Let’s take the last argument first, for this has gotten most of the attention recently among the relatively well-informed, who desire to understand the real meaning of the race of victim effect.  

Simply stated it’s this:  Most of the “race of victim” effect has little or nothing to do with the race of the victim.  It has to do with race-neutral policies of each prosecutor’s office on whether and when to seek death, and the demographics of the county in which the prosecutor operates.  

In Maryland, for example, when it comes to the death penalty, Baltimore City – largely a minority jurisdiction with very stretched budgets is very different from mostly white middle class suburban Baltimore County.  During the modern era in Maryland, Baltimore City accounted for 44% of all death eligible homicides, but only 10% of death penalty trials.  Baltimore County, on the other hand, accounted for only 12% of the death eligible homicides, but 42% of the death penalty trials.  Looked at another way, the Baltimore County Prosecutor sought death in 66% of the death eligible cases while the Baltimore City Prosecutor sought death in only 6% of the death eligible cases. 

What moves a prosecutor to go for the death penalty?  Partly it is budget.  Partly priorities or personal morality, partly the views of the constituency that elects that prosecutor.  Support for the death penalty is much higher in white suburban counties than black urban counties.  And not surprisingly the victims are disproportionately white in those white suburban counties where prosecutors frequently seek death, while the victims, of course, are disproportionately black in those urban minority counties where prosecutors rarely seek death.  Thus, most of the race of victim effect collapses into geography, and prosecutorial policy.  

Now, of course, prosecutorial policy itself could be consciously or unconsiously racist.  But again the news is good!  In all 18 studies, only in one phase of one jurisdiction’s death penalty process was there a statistically significant disadvantage to black defendants – Philadelphia, whose DA, Lynne Abraham, has been notably enthusiastic about the death penalty, and a subject of attack by the Abolitionist media.  There, the Baldus study itself, however, gave the Prosecutor’s Office a clean bill of health, concluding “the analysis of prosecutorial decision-making in Philadelphia showed no race effects at all (for either the race of the defendant or victim.)” The only place it showed up was when the jury weighed the aggravators against the mitigators.  Here, the prosecutors eliminated that disparity when they less than averagely excluded blacks from the jury.  

Can we explain this last small residue of the race of victim effect in the initial charging stages other than by racial animus?  For if we can, then race discrimination in the death penalty is a statistical myth; and race bias may be a story concocted by abolitionists, desperate to play on real historical race guilt and chip away at public support any way they can. 

Because most murders are same race killings, black victim cases overwhelmingly involve black defendants.  Black on black murder tends to be street killing, often drug related, gang related and/or involving robbery.  Having spent 2000 hours during thirteen years interviewing black street criminals, mostly killers, I became aware of how often black on black murder grows out of ordinary inner city street crime, and a code that prevails among street criminals.  Many factors including the heinousness of the crime, the community’s outrage, the strength of the evidence, and the wishes of the victim’s family influence prosecutors in deciding whether to seek the death penalty - or not.  

My years of interviewing black street criminals and their families, as well as prosecutors, convinces me that often the families of the black victims, while grieving the loss of their children or siblings, have a nuanced appreciation of the ethos of the streets that produced their loved ones’ death.  They know their child was “running with the wrong crowd”; they recognize that the “streets claimed him.”  They realize that “there but for fortune,” their child or brother could just as easily be the defendant as the victim.  They understand that not all murderers are vicious, evil, and beyond reclamation.  Thus they are sad more than angry.  Or their anger is directed more at the environment which supplied the guns and drugs, and the street ethos of kill or be killed.  All participants in the confrontation that produced the death of their child, including the defendant, are tragic victims to them.  

When the prosecutor consults them, more frequently than with the families of white victims, these black victims’ families do not seek death for their children’s killers.  Thus, influenced by the wishes of the (black) victim’s families - and studies show support for the death penalty generally among blacks, while substantial, is substantially less than among whites - prosecutors will more often decline in black victim homicides to seek the death penalty under the so-called “same set of circumstances.”  But although “adjusted”, the statistics are never adjusted for the wishes of the victims’ families.  

When this happens - when knowing, forgiving black families decline the death penalty for their children’s killers, it is not because they value black life less.  Ironically, and to the contrary, it is precisely because they continue to value black life, even that of the black killer, more than does the bulk of society.  

This perhaps, accounts for the statistically significant residual “race of victim effect”.    

New Jersey has commissioned its own study by Judge Baime (2002) et.seq. which roughly parallels Maryland’s findings.  First, as to race of defendant, “we found no statistically reliable evidence supporting the thesis that race or ethnicity of the defendant affects whether or not his or her case advances to the penalty phase, or whether the death sentence is returned.” (Baime)
Again, “the statistical evidence indicated the race or ethnicity of the victim had no impact on whether the Defendant was sentenced to death.” (Baime) 

“However,” the study continued, “there was unsettling statistical evidence indicating that cases involving killers of white victims were more likely to progress to a penalty trial than cases involving killers of African-American victims.”  But once geography is factored in, the report concludes that there is “no statistically reliable evidence that the race of victim affects whether or not the death penalty is imposed.”  Again, “the race of the victim effect essentially disappears when county variability is introduced.” (emph. added) And again, “we are extremely confident that County variability explains why White victim cases seemingly progress to a penalty trial at a higher rate than African American cases.”  

And what of a race of victim effect within a county?  “We find no statistically reliable evidence indicating that white or African-American defendants who kill white victims are discriminated against overall within the state, or within the counties studied.” 

At the end of the New Jersey report, the authors restated their conclusions: (56)

1. There is no sustained, statistically significant evidence that the race of the Defendant affects which cases advance to the penalty trial.

2. There is no sustained statistically significant evidence that the race of the Defendant affects the imposition of the Death penalty.

3. There IS statistically significant evidence that White victim cases were more likely than African American victim cases to advance to penalty trial, but that finding is ERADICATED when the county variability is taken into account. (emph. added)
4.  There is no sustained statistically significant evidence that White victims’ cases are more likely than minority victim cases to result in imposition of the death penalty.

     These findings have been replicated year after year, and remain unchanged. (Baime)

D. THE REAL RACE DISCRIMINATION IN THE DEATH PENALTY.  


We should rejoice that virtually all race of defendant discrimination in the modern era has been eradicated.  


I might throw in some additional statistics that suggest that during the modern era, Society has not treated black life more cheaply than whites, even the lives of those blacks who are convicted and sentenced to die.  For example, of the more than seven thousand people under sentence of death between 1977 and 2004 in the United States, 13.1% were eventually executed.  But breaking it down by race, 15.5% of whites while only 10.8 percent of blacks were eventually executed (BJS Bulletin 11/05)   Furthermore, although it has taken on average 124 months to execute a killer condemned to death, we’ve executed whites more quickly. Blacks on average have lived 8 months longer on death row – 129 months before they die – than whites, 121 months.


No one has established why this is so.  Michael Radelet, a leading abolitionist activist/scholar suggested in a public exchange with me that perhaps the explanation is part of the general sociological phenomenon that whites commit suicide more frequently than blacks.  The list of death penalty “volunteers” – those who abandoned their appeals – is almost 90% white, thus foreshortening their stay on death row and hastening their death.  


Anyway, having exhausted your patience on this topic, you might think I would quit, content that race bias has been largely exploded as a myth.  Or what remains of it has morphed into geographic diversity in the divergent policies among prosecutors, and then only in the initial charging decision.  If this discussion continued, seemingly it should focus on whether and why we should tolerate geographical disparity among prosecutors’ offices within a state.  That complex discussion involves questions of federalism, democracy, state rights and local control. 


Instead of concluding as established that race discrimination in the administration of the death penalty in America is unreal or vastly overblown, however, the Commission should realize that race discrimination in the death penalty regime is real, and pernicious and ought to be of great concern.  It offends any true retributivist advocate of the death penalty who would save this ultimate punishment for the worst of the worst.


“Despite comprising only 12 percent of the national population,

almost half of these death sentence prisoners are African-Americans.” (Harris)  Death Penalty advocates, and abolitionist scholars, commonly dismiss this argument as simplistic, unprincipled, or naïve:  Blacks commit at least 44% of death eligible murders; why shouldn’t they constitute 44% of death row?  But this reply assumes that “death eligibility” itself is race neutral.  Those studies which “adjust” for aggravating case-specific circumstances, fail to ask whether death-eligibility is defined without racial bias or at least without disparate race impact.


To me the greatest immorality of the death penalty, the greatest disparate racial impact stems from the legislative decision to elevate murder to capital murder where the killing occurred in the course of a robbery or a drug deal.  Robbery felony murder has placed more people on death row than any other aggravating circumstance, perhaps more than all others combined.  Robbery and drug dealing are economically motivated crimes, disproportionately race and class biased.  The street code that goes along with robbery and dealing drugs often calls for retaliatory killing.  These murders deserve to be treated as such, but, absent torture, they are not the worst of the worst.  They do, however, impact disproportionately upon the black population.  
Class correlates heavily with race.  And class bias – a concern among Commissioners (Segars) – may well infect the death penalty in this way.  The Commissioner (Segars) stated her concern that a defendant’s “socio economic background” may determine whether s/he gets the death penalty.  Not that poor defendants are subject to prosecution disproportionately often when they commit capital crimes.  To the contrary.  Prosecutors will tend to prosecute the wealthy – it’s a career enhancer – when they commit capitally defined crimes.  But the class bias shows up clearly in the way we define capital crimes to include robbery as the aggravator, yet exclude red collar killers as outside the capital universe.   
As Justice Stevens commented in dissent in McClesky many years ago, and the Liebman (Columbia) Study which finds an unconscionable error rate – 68% of death penalties reversed on appeal – both suggest:  Radically shrinking the death penalty, confining it to the worst of the worst will eliminate whatever race of victim effect persists – in the so-called mid-range of cases.  
This well-informed Commission should face the music, and pause to celebrate the good news about race.  This Commission, however, should then recommend that we eliminate the robbery aggravator as we return our attention to the real race discrimination in the death penalty:  Not how it is administered, but how it is defined. 
Geographic Disparity:  County-By-County


As Judge Baime observed and Baldus studies confirm, what appears to be race differences collapses into geographic differences.  Abolitionists, increasingly faced with the fact that neither race of defendant nor race of victim discrimination operates in the death penalty context, have turned their attention to county variability.

“The Death Penalty is geographically discriminatory between the separate states of the United States and within each state with a death penalty.  It is fundamentally unfair for the location of the murder to determine the fate of the murderer.”  So the argument goes.


This is a very difficult argument to maintain, and also to counter, without turning into a hypocrite.  If abolitionists truly demanded national uniformity – one standard practice across the United States – a single procedure uniformly applied, federal law to supplant state diversity – then, given the clearly majority support in the United States, every state would have a death penalty.  A national referendum would unquestionably produce that result.  
This would, however, violate federalism, this nation’s essential political structure which allows each state to decide for itself, absent Constitutional violation, how to define, detect, prosecute and punish crime.  Violating federalism, abolitionist Congressman Emanual Celler from New York once introduced legislation that would have Congressionally abolished the death penalty for the states.  Failing to appreciate federalism, some abolitionist members of Congress, occasionally push for this uniformity today.

            It also violates the essential spirit of federalism for the U.S. Attorney General under a banner of national uniformity, in effect to federalize the death penalty, and by using the supremacy clause, expansively to interpret and apply federal criminal statutes in those states which have abolished the death penalty, thus in effect supplanting state law.  Of course in combating international terrorism or interstate murder, federal death penalty law definitely has its place.

In theory, U.S. law governs the U.S. equally.  Should a Massachusetts U.S. Attorney reflect that state’s genuine and popularly based abolitionism or values, and not seek the death penalty, while an Oklahoma U.S. Attorney does?  Under legitimate federal death penalty statutes, when the U.S. Attorney General replaces the local U.S. Attorneys and “goes for death” even in abolitionist states like North Dakota, do the abolitionists who demand uniformity of application within each jurisdiction, cheer?  Of course not.  Then, local autonomy seems violated.  

Within the state of New Jersey, the problem is much the same.  And again, hypocrisy is not uncommon.  The state legislature has enacted a law, uniformly governing the entire state.  Yet state prosecutors – members of the executive branch – are locally elected.  It may seem hypocritical for abolitionists to decry “county variability” when they refuse at the same time to require abolitionist district attorneys to seek death.  And do they really want the prosecutor to ignore the wishes of the victim’s family, which in minority communities are more likely to be that the death penalty should be removed as an option.  Are they to ignore the prospects of success?


The pure retributivist would demand justice at any cost.  And funds should be equally available, but individual, and geographic differences must, and should persist.


Moral Luck: An Ultimately Troubling Question, Perhaps Insoluble.


County variability may be really no more than an instance of a deeper phenomenon – “moral luck.”   Should New Jersey confine the death penalty to murder?  Many years ago, a killer I interviewed told me the story of an “acquaintance” who raped a woman, chopped off her arms and legs, and threw her in the woods, bleeding to death.

Most everyone would agree that whatever a society’s ultimate punishment, this vicious criminal deserved it.  As luck would have it, a hunter came upon the victim, who was miraculously saved.  Should this happenstance – that the victim lived -- having nothing to do with the intention or behavior of the criminal determine a lesser punishment?  


The problem of moral luck – should attempted mass murders, like that of Richard Reid, the shoe bomber, that come perilously close to success be treated any differently than mass murder itself.  Western culture has wrestled with this problem since its beginning.  (see “Roots”)  Both the Ancient Greeks and the Ancient Hebrews were torn by the problem, psychologically and jurisprudentially.  No one has ever come up with a completely satisfactory solution.  It is impossible to pay full attention to the criminal’s act and attitude without also paying attention to the harm, even though a lesser harm may be morally divorced from the actor’s intention.  It is impossible to demand full consistency -- treating like cases alike – and at the same time respect the individuality of each unique human being.


So too at large.  It may be impossible to demand state-wide consistency while respecting local autonomy.  The best we can do is acknowledge moral luck – conduct proportionately reviews, and ask of each death sentence in isolation:  Was it deserved?

If it was, then although others too, in different places at different times warranted but escaped society’s ultimate sanction, we do what we ought, when we can. 
A Refined New Jersey’s Death Penalty Statute


At these hearings, the majority of witnesses and perhaps a majority of the Commission members would simply abolish the death penalty, and substitute life without parole.  The few witnesses who spoke in favor of retaining the death penalty, seem inclined to leave the present statute intact.  One commissioner (Haverty) did ask, “when you’re talking about replacing the death penalty with life without parole, are you essentially taking what is currently the death penalty statute and just simply changing the penalty to life without parole?”  The witness confessed, “I really haven’t thought about that.”  
No witness or Commissioner has raised the issue of revising the death penalty statute, ironically, except for its author (Russo) who asked, “Could . . you suggest how the New Jersey law could be improved?”  
Abolitionists probably shy away from suggesting revisions or further restrictions lest they seem implicitly to support the remainder.  Death penalty proponents probably shy away from proposing revisions lest they seem implicitly to condemn the present statute itself.

This Commission should reject both alternatives.  
This has been the Commission’s most badly neglected topic.  Whether or not you keep or discard the death penalty – whatever Society’s ultimate sanction, for whom shall it be reserved?  How shall this be decided?  You have a rare opportunity to rethink, revise, refine New Jersey’s statute.  By statute, the New Jersey legislature can more nearly limit the class of death-eligibles to the worst of the worst.  You can help ensure that juries will never condemn factually innocent defendants, nor those guilty of murder who do not deserve to die.  For the sake of retributive justice – to make more certain that New Jersey condemns all but only those who deserve to die, the New Jersey Commission should propose at least these amendments: 
a. Modify the mens rea necessary and sufficient for murder.


New Jersey’s current statute defines murder as “purposely or knowingly causing death or serious bodily injury resulting in death.”  Of course it can be difficult to prove that the defendant purposely killed when he claims to have only purposely injured.  Thus this statute was amended.  But as defined the culpable mental state of murder is too broad (and too narrow).  It should require causing death purposely or recklessly and with a depraved indifference to human life better capture the worst of the worst.

b. Modify the Aggravating Circumstances

**1. Eliminate the Felony Murder Aggravator

First and foremost, New Jersey should abolish capital felony murder. (4g) Felony murder – the most common death penalty situation – covers many different types of killers and killings.  Across the United States, robbery (and burglary) have put more killers on death rows than all other aggravating circumstances.  Instinctively and morally, we feel – and the present statute reflects that conviction -- that killing for a pecuniary motive (4d) aggravates a murder.  Robbers almost always rob for money, but they rarely kill for it.  There is nothing about a robbery, alone, that makes an intentional or knowing killing that accompanies it even worse.  

Burglary is a crime against premises, and does not necessarily in and of itself aggravate a murder.  If the legislature insists on retaining the burglary aggravator, it should be confined to home invasions where the burglar knew or should have known a person was residing.

The carjacking aggravator again, is unsupportable.  It was a political reaction to the spate of carjackings – but there’s nothing inherently aggravating about the crime itself to make a murderer death eligible.

Where the felony-murderer truly deserves to die, other aggravating circumstances such as rape – properly understood as torture -- will, and should make that murderer death eligible.  But “intentional” or “knowing” felony murder as a capital offense should be abolished.


2. Refine the escape aggravator. (4f)  It is human nature to try to escape “detection, apprehension, trial, punishment or confinement.”  Knowingly or intentionally killing to escape shows a love of liberty – albeit grotesquely unjustified.  It is murder and should be treated as such but is not in and of itself aggravating.  Other capital jurisdictions commonly include close kin -- “killing a witness” aggravator.  But that too, is too broad. 


 Many robber/murderers intentionally kill their victims to eliminate them as witnesses.  Rightly capital statutes specially condemn killing a witness.  Some statutes categorically make death-eligible a person who intentionally kills a witness (or a member of the witness’s family) in order to prevent future testimony, or as “retribution” for previous testimony.  At first blush this provision seems morally supportable, either as an added deterrent or to specially punish the calculating selfishness by which a killer marginally increases his odds of escaping lawful punishment at the price of an innocent citizen’s life.  
But these statutes makes no distinction between the innocent, unresisting victim of a robbery who peacefully surrenders his wallet and is killed to prevent his possible future testimony, and the co-felon (or paid informant) who “flips the script”, violating the street code, cooperating with the government to pin it on his fellow criminal, often his partner in crime .  In short, it should, but does not distinguish between the innocent witness and the snitch.  The snitch deserves witness protection, but his killer does not thereby deserve to die.  If we are to confine the death penalty to the worst of the worst, the escape aggravator should be eliminated, and the statute should be narrowed to the intentional killing of an “unresisting innocent witness.”


3.  Refine and consolidate the pecuniary motive aggravators. (4d, 4e) Like most every other state with a death penalty, New Jersey specifically condemns paid assassins, and those who hire them.  And they should.  Of course mitigating circumstances are imaginable: The abused spouse who cannot escape or protect herself or her children from a physically violent husband, after agonizing internal debate, desperately hires someone to kill her abuser, should not be condemned to death.  But in that case, mitigating circumstances will outweigh aggravating ones.  This provision should include those who have their spouses or parents killed to collect on life insurance policies.  

But do we thoroughly condemn killing as a business decision?  Unfortunately, like every other society, we are infected by class bias which sometimes blinds us to moral culpability.  We never execute, and rarely prosecute corporate executives, no matter how callous and lethal their actions.  In order to deter such deadly behavior, and diminish class bias, but mostly because they deserve it, New Jersey should specifically condemn corporate safety directors and other executives – “red collar killers” I call them –  who, with a depraved indifference to human life, run deadly workplaces or manufacture deadly products, poison a community’s streams or soil, knowingly and recklessly exposing unsuspecting employees, consumers, or local residents to a grave risk of death which kills them, all from that ‘purest’ of motives – the profit motive.

   Some of us retributivists see them for who they are and would execute them for what they do.  In an ideal world, the newly combined (4d-e) would apply.  In this one, alas, they will not.

4. Refine “the grave risk of death to another person” aggravator (4b) so that it more clearly applies to mass murderers – spray shooters, terrorists and the like – who knowingly endanger groups of innocent citizens. (4l – the terrorism aggravator should be retained.) As written, this aggravator (4b) is over-inclusive and may tend to become a catchall. Situations can be easily imagined where it literally applied but should not.  And prosecutors may be tempted to use or threaten it where they should not.  Imagine, for example, a drug deal gone bad, and the fleeing defendant, shoots his way out of the den full of armed dealers.  Perhaps we can do no better than substitute a “multiple victim” aggravator, leaving it to prosecutors and juries to sort it out case by case.   

5.  Eliminate the “narcotics trafficking network” aggravator. (4i)  Murders of fellow drug dealers are murders, but not in and of themselves death worthy.  If anything, all other things equal, internal drug gang killings are, all other things equal, less bad than many others.  This aggravator may perhaps conflict with mitigating circumstance (5b).

6. At least qualify (4k) young victim “less than 14” -- by adding “unless the victim was part of a drug conspiracy or gang and killed by a rival gang member.”


7.  Refine and revise “the public servant” aggravator (4h).  Most states single out cop killers for capital punishment.  Supporters point out that the police put their lives on the line for us, that those who would kill a cop would kill anyone, that an attack on law enforcement is an attack on law itself and threatens the whole criminal justice system.  Those who kill police because they are police do make war on the People and deserve to die.  But an armed robber who does not initiate the gun battle, and intentionally shoots a pursuing police officer who is shooting at him, although a murderer, is not the worst of the worst, and without more, does not deserve to die.  As they say on the street, “it’s different when you do someone who’s trying to do you.” 


Thus the first clause of 4h should be dropped.


The second clause of 4h “because of the victim’s status as a public servant” defines it well, and should be retained.  It should be expanded to cover jurors, who are drafted to serve the community, unarmed and for no pay.  Only a few states aggravate for killing jurors.  New Jersey should be among them. 

8. Retain and emphasize (4c) – “outrageously or wantonly vile, horrible or inhuman in that it involved torture, depravity of mind, or an aggravated assault to the victim.”  This is the core aggravator.  Unquestionably, a sadist who tortures his helpless victim to death, just for the fun of it, is among the worst of the worst, and absent compelling mitigating circumstances, deserves to die.  So too, the rapist killer, and thus  “torture” should specifically include rape.  Torture provokes near universal condemnation, even among killers themselves, providing us retributivist advocates of the death penalty our strongest case.  

So too, a terrorist who sets off a bomb in a crowded building.  Cruelty -- the essence of what we most condemn -- has long since meant not only taking pleasure, but at the other extreme, a cold callous indifference to human life.  A person who shoots a machine gun into a crowd with no particular target, not caring who, or how many innocent people live or die; a pharmacist who dilutes patients’ chemo-therapy to make extra money, callously indifferent as to whether those denied their treatment live or die an agonizing death; a man who rapes three children 9,7,5 while he is HIV positive and knows it, not caring whether they live or die, all should be condemned as the worst of the worst.  The United States Supreme Court specifically held that such a depraved indifference recklessness may be sufficiently heinous to warrant death.

The statute here, might well give specific examples, such as “killing an especially vulnerable victim” – singling out children, the elderly and handicapped -- whose intentional killing especially deserves to be condemned. 

Are the lives of some victims more valuable than the rest?  No.  Perhaps we imagine greater pain attaching as a helpless victim experiences his own helplessness.  Ultimately, however, we advocates of a generic “especially vulnerable victim” aggravator as especially heinous in itself, support it not because the victims’ lives are more valuable, but because their deaths reveal the cowardly and despicable nature of killers who prey on them.  Retributively, advantage taking – extreme selfishness combined with extreme cowardice – qualifies as the worst of the worst.  Besides, the universal innocence and unrealized potential of childhood does make most of us feel it somehow worse to kill them. 
A very good argument could be made that this aggravator, and this aggravator alone, should be the entire death penalty statute.  Of course the danger persists that every murder can be so characterized as “outrageously vile”.  This aggravator could be so stretched that it ceases to separate the truly aggravated.  But with some specific statutory examples, and a developing jurisprudence, it can function as it should – the essential description of the truly aggravated.
**c. Clarify and Modify jury decision-making. 
1. Clarify the burden of persuasion to rebut mitigating circumstances. Currently, “the state shall have the burden of establishing beyond a reasonable doubt the existence of any aggravating factors.”  That’s a clear and morally correct burden.  But then the statute becomes vague, at least to this untrained eye: “The defendant shall have the burden of producing evidence of the existence of any mitigating factors but shall not have a burden with regard to the establishment of a mitigating factor.”  

So, clearly the prosecutor has a burden of rebutting a mitigator – but by what weight.  If an individual juror believes it 40% likely that the defendant acted under “unusual and substantial duress” or with “significantly impaired capacity” not amounting to insanity, is s/he to find the mitigator?  Surely the defendant has more than met the burden of production.  But has the prosecutor met the burden of persuasion to rebut that mitigator?  What if it’s 20% likely.   As written the weight of the prosecutor’s burden to rebut mitigators is statutorily undetermined. 

This is especially confusing as (2d) declares “the State and the defendant shall be permitted to rebut any evidence presented by the other party at the sentencing proceeding and to present argument as to the adequacy of the evidence to establish the existence of any aggravating or mitigating factor. (I am ignorant as to whether case law has resolved this.)  

This problem recurs in weighing the mitigator and the introduction of the “victim character evidence”.  This arises when “the jury finds that the state has proven at least one aggravating factor beyond a reasonable doubt and the jury finds the existence of a mitigating factor”.  Again what does it take for the jury to “find the existence” of a mitigator.  If a juror finds a mitigator is at least reasonably possible – 10% likely, has s/he ‘found’ the mitigator?  

2.  (3) Weighing aggs against mits – add to prosecutor’s burden.  Once the jury has found aggravating circumstances beyond a reasonable doubt and mitigating circumstances (by some unclear weight), they are required to further state whether the  aggravating circumstance(s) “outweigh(s) beyond a reasonable doubt any one or more mitigating factors.”  In common with many other states, the statute should require a greater certainty on the part of the jury before it condemns a defendant to death.  It should require the jury to find beyond a reasonable doubt the aggravators CLEARLY (or substantially) outweigh the mitigators.” Barely tipping the scale should not be enough.

3. Substitute “may” for “shall”:  Make it permissive – this statute speaks in quasi mandatory language:  “If the jury finds that aggravating factors outweigh beyond a reasonable doubt all of the mitigating factors, the court SHALL sentence the defendant to death.”  Notwithstanding that the aggs substantially outweigh the mits, the jury should not feel bound to vote “death” by some mechanical weighing process.


4. Add lingering doubt and moral certainty.  To further help insure against factual mistake, and that only the worst of the worst of the worst shall be condemned to die, after jurors are instructed that they may vote for death only if they are convinced “beyond a reasonable doubt that the aggravators substantially outweigh the mitigators,” they should be further instructed:



a. “although you are convinced beyond a reasonable doubt that the defendant committed capital murder, if you have even a lingering doubt, a residual doubt of the defendant’s guilt you should reject the death penalty



b. finally they should be instructed:  “Although you have no lingering doubt about the defendant’s guilt, before voting for death you must be convinced without residual doubt that s/he committed aggravated murder, but also to a moral certainty that s/he deserves to die.”   


5.  Protect against the stealth juror: With this Herculean burden, we should insure against the failure of the jury selection process to weed out abolitionist jurors who are unwilling under all circumstances to vote death.  Thus an 11-1 jury should be sufficient to condemn.

6. Add film and video tape of the victim to the current statute’s “photograph taken before the homicide” in helping the jury weigh the mitigators.  Victim impact evidence helps bring the victim to life – the jury has the benefit of course of seing a live defendant.  Still photography may not adequately convey the victim’s personality. 
d. Make the jury decision process and execution more victim-centered

1.  Permit the introduction of “living wills.”  “Once victim character evidence is raised, either side may present evidence that the victim either supported or opposed the death penalty with such qualifications as the victim made apparent during his/her life.  The judge shall examine such evidence from either side in camera, and shall permit it only if it clearly and convincingly shows that the victim at some moment would have supported or opposed the death penalty under the circumstances of this particular killing.”  The jury should be further instructed that they are not bound to effectuate the victim’s living will, but should give such weight to it as they think right.  

2.  At the execution: After the condemned makes his last statement (perhaps immediately before) a brief still photographic or audio/visual display of the victim at play, or in the embrace of family or friends may be shown at the option of the victim’s family.

3.  Because they are being done in the name of the People, executions should be public – at least televised.  If the People can’t stomach witnessing these executions, they ought not be done.  At least, where possible, one juror and/or prosecutor, and/or sentencing judge shall personally witness the execution. This is highly controversial and of course severable from other proposed reforms.

 
This discussion has barely answered the critics, nor more than scratched the surface for possible reform.  It requires a collective effort, and much further discussion and debate.  But these proposals are a concrete starting point.  I hope this written statement, the product of tens of hours of careful and sustained consideration helps guide you to the only morally appropriate recommendation to the New Jersey legislature – the death penalty should be retained, but refined.


-- Prof. Robert Blecker
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