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March 22, 2022

Office of Administrative Law
300 Capitol Mall, Suite 1250
Sacramento, CA 95814-4339

Re: Comment on Emergency Regulation 2022-0318-02EE

Dear Sir or Madam:

The Criminal Justice Legal Foundation submits these comments to
the Office of Administrative Law (OAL) for its consideration on the
California Department of Corrections and Rehabilitation’s (CDCR)
second readoption of the emergency regulations on inmate credit
earning, OAL File Number 2022-0318-02EE, posted March 18, 2022.
This letter is being sent to CDCR’s designated contact by both email and
post mail at the same time it is sent to OAL.

OAL “shall disapprove the emergency regulations [1] if it determines
that the situation addressed by the regulations is not an emergency, or
[2] if it determines that the regulation fails to meet the standards set
forth in Section 11349.1, or [3] if it determines the agency failed to
comply with Section 11346.1.” (Gov. Code, § 11349.6, subd. (b) (numbers
added).) This regulation fails all three criteria and must be disapproved.

Background

Part 3, title 1, chapter 7, article 2.5 of the Penal Code, sections 2930
to 2936, is the primary statutory authority regarding credits against
terms of imprisonment, but other statutory provisions also apply. For
example, section 190, subdivision (e), of the Penal Code forbids the use of
credits to shorten the minimum eligible parole date for murder.

In the 2016 general election, Proposition 57 added article I, section
32 to the Constitution. That section provides in paragraph (a)(2) that
CDCR has “authority to award credits earned for good behavior and
approved rehabilitative or educational achievements.” Subdivision (b)
directs CDCR to “adopt regulations in furtherance of these provisions”
in subdivision (a). While section 32 undoubtedly prevails over any
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statutes contrary to the section itself, whether it extends that superiority
over statutes to the regulations promulgated under it is disputed in three
pending lawsuits. Other constitutional provisions investing administrative
agencies with regulatory authority do not have that effect. (See, e.g.,
Harris v. Alcoholic Beverage Control Appeals Board (1964) 228 Cal. App.
2d 1, 6.)

In 2017, CDCR promulgated regulations revamping the credit article
of its regulations, sections 3043 to 3043.7 of title 15. While these
regulations did deviate from the credit statutes in significant ways, the
deviations were less extreme than those in the regulations now at issue.
For example, the 2017 version of section 3043.2, subdivision (b)(2)
authorized 20% credits to violent felons, above the 15% cap of section
2933.1 of the Penal Code but much less of a deviation than the 33.3% of
the present regulations. These provisions remained in effect for four
years.

In April of 2021, CDCR promulgated emergency regulations under the
operational needs exception of section 5058.3 of the Penal Code, effective
May 1, 2021. These emergency regulations substantially expanded credits,
particularly for violent felons. For example, the good behavior credit for
violent felons was expanded from the 20% of the 2017 regulations to
33.3%, more than double the statutory cap. CDCR’s report to the
Legislature estimated that these changes would reduce the prison
population by almost 10,000 inmates by fiscal year 2023-24, which would
necessarily mean that approximately that many more inmates (mostly
offenders who are violent, repeating serious offenders, or both) would be
released to the general population rather than incarcerated.

These regulations were readopted with minor changes, again pursuant
to the operational needs exception, effective December 28, 2021. This 90-
day readoption will be repealed by operation of law and the 2017 version
reinstated on March 29, 2021, unless CDCR submits a certificate of
compliance or completes a second readoption.

On February 25, 2022, ten months after first promulgating emergency
regulations with the changes at issue, CDCR finally published a public
notice for permanent rulemaking, NCR 22-03. The public comment period
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closes April 13, over two weeks after the second emergency regulation
expires.

On March 18, 2022, CDCR submitted the second readoption to OAL.
Because the section 5058.3 operational needs exception is limited to a
single readoption, this second readoption is submitted as a true
emergency under section 11346.1 of the Government Code.

No Emergency

“Emergency” for the purpose of the rulemaking chapter of the
Administrative Procedure Act “means a situation that calls for immediate
action to avoid serious harm to the public peace, health, safety, or general
welfare.” (Gov. Code, § 11342.545.) “A finding of emergency based only on
expediency, convenience, best interest, general public need, or speculation
shall not be adequate to demonstrate the existence of an emergency.”
(Gov. Code, § 11346.1, subd. (b)(2).) The present regulation is a perfect
example of what the latter statute declares not to be an emergency.

The burden is on the agency to “provide specific facts demonstrating
the existence of an emergency and the need for immediate action.” (Gov.
Code, § 11346.1, subd. (b)(2).) Inaction means only that the 2017 version
of the credit regulations is restored. The facts submitted do not establish
that such a restoration would cause the “serious harm” that the definition
of “emergency” requires.

The first fact purporting to establish an emergency appears to be
based on an incorrect assessment of the state of the law in the event that
the present readoption is disapproved:

“The proposed regulations adjust the Good Conduct Credit earning
rates for inmates to a fixed rate and eliminate Minimum Security
Credits, which have proven to complicate the sentence calculation
method. Previous emergency regulations which took effect on May 1,
2021, included changes which complicated the sentence method
calculation resulting in multiple release date changes.”

But the changes which took effect May1 will not be reinstated if the
present readoption does not take effect. The May 1 regulations expired in
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February, at the latest. If both the May emergency regulation and its
December readoption expire, the pre-May permanent regulations are
reinstated. (See Gov. Code, § 11346.1, subd. (f).) The ill-conceived
innovation in the May regulations will not return. Comparing subdivision
(b)(5) of section 3043.2 of the proposed emergency regulation with the
permanent regulation in effect in April of 2021 does not show that much
difference. Section 3043.7, the complication first adopted last May, is gone
either way. (Not to be confused with an unrelated section of the same
number, now renumbered 3044.1.)

In addition to this error, CDCR has not submitted specific facts to
establish that the complication, if any, amounts to an emergency. The
statement asserts, “These changes will establish deterrents for negative
behavior and incentivize inmates to participate in rehabilitative programs
which will assist in successful reintegration into society, thus reducing
recidivism and enhancing public safety.” This is speculation, not fact, and
prohibited by law as a basis for an emergency as noted above. There are
no facts to support that the incentives that would exist without this
regulation are insufficient. There are no facts to support that there would
be any reduction in recidivism. There are no facts to support that any
reduction in recidivism would decrease crime to a greater extent than the
increase in felons out of prison would increase it. Therefore, there are no
facts to support the conclusion that the regulation would enhance public
safety rather than detract from it.

CDCR’s notice further asserts these reasons why the present situation
is an “emergency”:

“Allowing emergency authority for these regulations to expire would
subject tens of thousands of inmates to abrupt, temporary changes in
their credit earning rates. This would make it extremely difficult to
project an inmate’s release date, which may impact placement into
rehabilitative and other programs. Inmates and their families would
have difficulty planning for the inmate’s release. Pre-release planning,
such as finding housing, work, and social services, would be
complicated without a reliable projection of the release date. Some
inmates currently finishing their time to serve in a community
correctional setting could be returned to a state prison.”
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There is nothing “abrupt” about the expiration of a temporary
regulation promulgated three months ago with a fixed expiration date
known at the time. Section 11346.1, subdivision (b)(2) provides, “If the
situation identified in the finding of emergency existed and was known by
the agency adopting the emergency regulation in sufficient time to have
been addressed through nonemergency regulations ... the finding of
emergency shall include facts explaining the failure to address the
situation through nonemergency regulations.” The finding of emergency
(Notice pp. 3-4)  and the description of specific facts (Notice p. 2) are
devoid of any statement at all addressing this requirement.

There is an oblique statement later in the document, under the claim
that the diligence requirement of section 11346.1, subdivision (h) was
met. (Notice p. 5.) CDCR notes in very general language the overall
stresses of COVID-19 on CDCR. But that is a far cry from saying that the
Regulations and Policy Management Branch was so understaffed in
relation to its workload as a result of COVID that the permanent
regulation notice published February 15 could not have been published
last summer or fall and the process commenced months earlier than it
was. As OAL is surely aware, CDCR has been processing regulations the
whole time, none of which will have as enormous an effect on the safety of
Californians as the release of 10,000 additional violent and serious felons
to our streets. Even if this statement from another section of the notice
could be considered, it would be insufficient.

The statement quoted above states the expiration “would make it
extremely difficult to project an inmate’s release date.” First, no reason is
given, and none is apparent, why CDCR could not have planned around
the expiration to allow such projections, given three months to do so. The
violent felon credit rate paragraph (section 3043.2, subd. (a)(2)) already
has different rates for before and after May 1, 2021. Expiration of the
temporary regulations and reinstatement of the permanent pre-May
regulations would merely add a third time period, after March 28, 2022,
returning to the 20% rate. By giving the new permanent regulations an
effective date far enough out to ensure completion of the administrative
process and judicial review, the computation would be reasonably
straightforward.
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On the other hand, adoption of yet another emergency regulation
keeping the present rates while the outcome of the proposed permanent
regulation is unknown would not provide the certainty and predictability
that CDCR claims. The permanent regulations might not be approved
because they suffer the same deficiencies in compliance with section
11349.1 described below. Even if they are approved by OAL, they may not
survive judicial review. The regulations now under review, the proposed
permanent regulations, and the May regulations all conflict with statutes
in substantially the same ways. Ruling on a motion for preliminary
injunction against the May regulations in the case of Schubert v. CDCR,
Sacramento Superior Court No. 34-2021-00301253 on July 13, 2021, the
court held on pages 9-10 that the probability of success of this conflict
claim “weighs in favor of the likelihood that Plaintiffs’ claim will prevail.”
A copy of this ruling is submitted with this letter. This is not a final
judgment, of course, but the fact that a court has indicated a probability of
success is enough to establish that the challenge is a substantial one.
Survival of the proposed permanent regulations is not a foregone
conclusion, and adoption of the present emergency regulations would not
assure continuity.

Even if CDCR’s statements in the paragraph quoted above were
accepted at face value, they would not constitute an emergency. No
“serious harm to the public peace, health, safety, or general welfare” has
been identified. Instead, we have only a claim about the “expediency,
convenience, [and] best interest” of the agency itself and a relatively small
group of people who are in their situation because they chose to commit
serious crimes.

Finally, CDCR claims as an “emergency” that it “must” put into effect
a direction in the Governor’s Budget Summary of nearly two years ago. As
described in the “necessity” discussion below, the budget summary is not
a law. Further, it has been known for quite some time and hardly raises
an emergency situation requiring immediate action. 

In summary, the statement of specific facts does not come close to
demonstrating an emergency within the definition of section 11342.545 of
the Government Code. It demonstrates instead that the present situation
fits the APA’s statement on what is not an emergency in subdivision
(b)(2) of section 11346.1.
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Regulation Standards (§ 11349.1)

Section 11349.1 of the Government Code establishes six standards for
regulations: necessity, authority, clarity, consistency, reference, and
nonduplication. Subdivision (b) of section 11349.6 requires OAL to
disapprove an emergency regulation not meeting these standards. Given
the limited time allowed for comment on emergency regulations, this
comment will focus on only two: necessity and consistency.

Necessity

“‘Necessity’ means the record of the rulemaking proceeding
demonstrates by substantial evidence the need for a regulation to
effectuate the purpose of a statute, court decision, or other provision of
law ....” (Gov. Code § 11349, subd. (a), italics added.) The requirement of
substantial evidence, not just bare assertions, is implemented by OAL
regulation:
 

“[T]he record of the rulemaking proceeding shall include ...  (2)
information explaining why each provision of the adopted regulation
is required to carry out the described purpose of the provision. Such
information shall include, but is not limited to, facts, studies, or
expert opinion. When the explanation is based upon policies,
conclusions, speculation, or conjecture, the rulemaking record must
include, in addition, supporting facts, studies, expert opinion, or other
information.” (Cal. Code Regs., tit. 1, § 10(b).)

The records of this readoption and the original May adoption contain
no real discussion tying the changes made to the purpose of a provision of
law. Article I, section 32 of the Constitution is cited in both, and that is
presumably the provision being implemented. That section states its
purposes in subdivision (a) as “to enhance public safety, improve
rehabilitation, and avoid the release of prisoners by federal court order.”
The connection between the most important changes from the pre-May
permanent regulations and the stated purposes of section 32 is difficult to
see and is certainly not supported by substantial evidence in the file.
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Avoiding the threat of federal court release orders is not mentioned in
the record and in any case is not an issue. CDCR met and went well below
the court ordered population cap in the Plata case years ago.

Improving rehabilitation could potentially be related to an increase in
credits for violent felons. The present Description of Specific Facts refers
to “incentiviz[ing] inmates to participate in rehabilitative programs which
will assist in successful reintegration into society, thus reducing
recidivism and enhancing public safety.” The Addendum to the Finding of
Emergency in the May regulations contains this statement under
Anticipated Benefits:

“The Department anticipates these proposed regulations will benefit
our criminal justice system and communities by continuing to create
incentives and opportunities for inmates to positively program. In
addition, these incentives will improve inmate behavior and reduce
violence in prisons; making conditions safer for inmates and
departmental staff.”

These generalities are not sufficient. Establishing necessity for
“improving rehabilitation” would require substantial evidence that the
prior credit rate was insufficient to encourage participation. There is no
evidence at all in the record, much less substantial evidence.

Any conclusion that increasing credits for violent felons enhances
public safety would further require substantial evidence that the
reduction in recidivism and in-prison violence from the programs, if any,
outweighs the increase in crime which will certainly result from new
offenses committed by released inmates during the time when they would
have remained in prison under the prior regulation. Instead, all we have is
the conclusions, speculation, and conjecture that section 10, quoted above,
says are insufficient. 

In this situation, section 10 expressly requires “in addition,
supporting facts, studies, expert opinion, or other information.” Both the
present readoption and the original May adoption files have a heading for
“Technical, Theoretical, or Empirical Studies, Reports, or Documents
Relied Upon,” and astonishingly both say “Not applicable.” CDCR
proposes to unleash an additional 10,000 major criminals on society under
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a provision with a primary purpose of enhancing public safety without a
drop of empirical support that such a move will actually enhance rather
than detract from public safety. 

Finally, CDCR claims that a directive in the Governor’s Budget
Summary for Fiscal Year 2020-21 is something that it “must put into
effect.” Under the APA, necessity is limited to implementing “a statute,
court decision, or other provision of law,” as noted above. The Governor’s
Budget Summary is none of these. It is a recommendation to the
Legislature. (See Cal. Const., art. IV, § 12.) It is entitled to expedited
consideration by the Legislature, but the budget bill finally enacted is the
law, not the Governor’s recommendation. This document has no place in
the “necessity” criterion of the APA.

Deference to the agency is warranted when the evidence is “adequate
to support one or more alternative conclusions” (Cal. Code Regs., tit. 1, §
10(a)), but not when there is no evidence at all. This regulation fails the
substantial evidence test for necessity. It is not even close.

Consistency

“‘Consistency’ means being in harmony with, and not in conflict with
or contradictory to, existing statutes, court decisions, or other provisions
of law.” (Gov. Code, § 11349, subd. (a).) The notices for the present
readoption and the original May adoption both state, “The Department
has determined that these proposed regulations are not inconsistent or
incompatible with existing regulations or other state laws.”

That statement is false. CDCR knows that its regulations are
inconsistent with multiple sections of the Penal Code. They include
section 2933.1, capping rates for violent felons, section 2933.2, forbidding
credits altogether for murderers, section 190, subdivision (e), forbidding
use of credits to advance minimum eligible parole dates for murderers,
and section 1170.12, subdivision (a)(5), capping credits for inmates
sentenced under the three strikes law.

CDCR interprets article I, section 32 of the Constitution to empower it
to override statutes with its regulations. That interpretation is hotly
disputed, but no court has yet ruled on it. Until there is such a ruling, no
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administrative agency has the power “to declare a statute unenforceable,
or refuse to enforce a statute, on the basis of it being unconstitutional ....”
(Cal. Const., art. III, § 3.5.) Both OAL and CDCR must treat the above
sections of the Penal Code as being in effect until a court decides
otherwise.

The APA is quite clear. Consistency with statutes is a requirement for
approval. (Gov. Code, § 11349.1, subd. (a).) The inconsistency of CDCR’s
regulations with statutes is also indisputable. The regulations must be
disapproved.

Noncompliance with Section 11346.1

The deficiencies noted above constitute multiple failures to comply
with section 11346.1 of the Government Code. CDCR has not
demonstrated the existence of an emergency, demonstrated by substantial
evidence the need for the proposed regulation to effectuate any provision
of law, or provided facts which justify its failure to address the situation
through nonemergency regulations. (Id., subd. (b)(2).) CDCR has not
demonstrated that it has proceeded with diligence toward permanent
rulemaking. (Id., subd. (h).) Instead, it has dragged its feet to keep these
“emergency” regulations in effect for the maximum possible time and the
maximum number of readoptions. This is exactly the abuse that the
statutory limits on emergency rulemaking were enacted to prohibit. (See
Asimow & Cohen, California Administrative Law (2002) p. 49.)

To preserve the integrity of the system and curb abuse of emergency
rulemaking, these regulations must be disapproved.

Very truly yours,

Kent S. Scheidegger

KSS:iha
Enclosure

cc: California Department of Corrections and Rehabilitation, 
  Regulation and Policy Management Branch

Attn: Josh Jugum


