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INTRODUCTION 

 Petitioners’ mandamus proceeding arises out of extended, complex, 

civil litigation over the constitutionality of California’s lethal injection 

protocols for carrying out judgments of death.  Petitioners Kermit Alexander 

and Bradley Winchell are not parties to the proceedings below, and are not 

subject to any orders issued by the district court.  They are family members 

of two murder victims, and have petitioned for mandamus seeking to have 

certain district court orders for preliminary relief lifted or modified.  Pending 

disposition of that petition, they have now moved this Court to stay portions 

of the orders that prohibit Defendants from preparing for executions until the 

conclusion of the litigation.  While Petitioners’ intense personal interest in 

these issues is understandable, they do not have legal standing to seek the 

relief they request, nor do they satisfy the factors required for a stay.  This 

Court should deny their motion.    

ARGUMENT 

I. PETITIONERS LACK STANDING. 

The constitutional requirement of standing “‘must be met by persons 

seeking appellate review, just as it must be met by persons appearing in 

courts of first instance.’”  Hollingsworth v. Perry, 570 U.S. 693, 705 (2013) 

(quoting Arizonans for Official English v. Arizona, 520 U.S. 43, 64 (1997)). 
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Petitioners’ allegations are inadequate to invoke the jurisdiction of this 

Court.  

 The “irreducible constitutional minimum of standing” contains three 

elements.  Lujan v. Defs. of Wildlife, 504 U.S. 555, 560 (1992).  First, 

petitioners must have suffered an injury in fact -- an invasion of a legally 

protected interest which is concrete and particularized, and actual or 

imminent.  Id.  Second, the injury must be fairly traceable to the challenged 

action of the defendant.  Id. at 561. Third, it must be likely, as opposed to 

merely speculative, that the injury will be redressed by a favorable decision.  

Id.  The party invoking federal jurisdiction bears the burden of establishing 

these elements.  Id.   

 Petitioners cannot meet the first requirement.  In Hollingsworth, the 

Supreme Court considered whether sponsors and backers of a voter initiative 

had standing to appeal a district court decision that had enjoined the 

initiative’s enforcement.  570 U.S. at 702.  State law gave initiative sponsors 

special authority to defend such initiatives in court, particularly where 

governmental officials declined to do so.  Nevertheless, the Court held, the 

sponsors did not have standing to seek relief from a federal appellate court.  

The district court’s orders ran only against the State, and did not require the 
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sponsors “to do or refrain from doing anything.”  Id. at 705.  The sponsors 

were not official representatives of the State whom state law authorized “to 

speak for the State in federal court.”  Id. at 710 (distinguishing Karcher v. 

May, 484 U.S. 72 (1987)).  Nor were the sponsors agents with a fiduciary 

relationship to further the State’s interests.  Id. at 714.  As a result, the 

sponsors did not “satisf[y] their burden to demonstrate standing to appeal,” 

and the court of appeals “was without jurisdiction” to hear the sponsors’ 

challenge to the district court’s orders.  Id. at 715.   

The same is true here.  It is undeniable that Petitioners have been 

harmed by crimes that two of the Plaintiffs committed.  But that harm is not 

at issue in the district court, caused by the district court’s orders, nor 

redressable by the Petitioners’ motion.  Here, Petitioners’ motion relates 

instead to delays in preparation for the fulfillment of state criminal 

judgments.  From a standing perspective, however, Petitioners’ interest in a 

swifter conclusion of the case is the same as any “citizen’s interest in proper 

application of the Constitution and laws,” which does not create standing for 

Article III purposes.  Hollingsworth, 570 U.S. at 706; see id. at 707 (“Article 

III standing is not to be placed in the hands of concerned bystanders [to the 

litigation], who will use it simply as a vehicle for the vindication of value 
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interests.”); id. (“No matter how deeply committed petitioners may be . . . or 

how zealous their advocacy, that is not a ‘particularized’ interest sufficient 

to create a case or controversy under Article III.” (internal citation omitted)).   

Acknowledging the concern that litigation-related delays may have 

caused some families, such concern does not alter the customary rule that, in 

§ 1983 litigation, where state actors are the only entities and individuals 

whose actions are constrained by a district court’s orders, it is the State that 

chooses how and when to appeal adverse judgments.   

 The State argued in the district court against the very features of the 

district court’s preliminary orders that Petitioners now contest.  (See CD 

392, at 7.)1  When Defendants were unsuccessful in those efforts, 

Defendants chose to proceed towards final judgment in the district court 

litigation, in an effort to resolve the underlying constitutional challenge, 

rather than to interrupt that effort with piecemeal appeals to this Court.  In 

the State’s view, that course will protect the public interest in ensuring that 

lawful criminal judgments are carried out in a constitutional manner. 

                                           
1 See also CD 597 (condemned inmates Belmontes, Hayes, Boyer, 

Deere, Heishman, Sully, Cunningham, Mickey, Hector Ayala, and 
Samayoa); CD 603 (Cummings); CD 614 (Zapien); CD 628 (Ronaldo 
Ayala); CD 651 (Visciotti); CD 697 (Rowland); and CD 700 (Cain).    
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Furthermore, Petitioners do not seek the payment of money or some other 

individually protected interest.  Cf. United States v. Kovall, 857 F.3d 1060, 

1068 (9th Cir. 2017) (a victim who is entitled to mandatory monetary 

restitution under federal law has standing to challenge district court’s order 

regarding amount of restitution, but not to directly appeal).     

Petitioners also cannot meet Lujan’s second and third requirements for 

Article III standing.  Insofar as Petitioners’ assert an injury premised on 

extreme delays in executions, that harm is not caused by the aspect of the 

district court’s order preventing interim preparations.  Nor would it be 

redressed by the relief they seek.  Any additional delay attributable to the 

ban on interim preparation is comparatively minor while stays of execution 

in the action remain in place, as Petitioners’ motion proposes. 

 Finally, Petitioners do not have standing under this Court’s pre-

Hollingsworth observation that, in “exceptional circumstances,” non-parties 

may have standing before this Court if: (1) they participated in the district 

court proceedings even though not a party, and; (2) the equities of the case 

weigh in favor of hearing the appeal.  Hilao v. Estate of Marcos, 393 F.3d 

987, 992 (9th Cir. 2004).  If anything, Hilao shows why Petitioners do not 

have standing.  See Hilao, 393 F.3d at 993 (Republic of Philippines lacked 
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standing because it was not a party and was not bound by the order 

reinstating a settlement agreement, and because the court’s order did not 

require the Republic to do anything.)2   

Petitioners state that, “[a]s a non-party in the District Court case, 

Petitioners are unable to present this motion to the District Court, but they 

did present their argument as amici curiae there and were rebuffed.” (Mot. 

2.)  As the Respondent court noted, “An amicus may not assume the 

functions of a party, nor may it initiate, create, extend, or enlarge the issues.” 

(CD 705 at 2) (citing United States v. Alkaabi, 223 F. Supp. 2d 583, 593 

(D.N.J. 2002).)3  Indeed, even amici in the lower court do not have standing 

                                           
2 Standing has also been found lacking where, as here, a non-party 

failed to seek formal intervention.  E.g. Marino v. Ortiz, 484 U.S. 301, 303-
04 (1988) (per curiam) (rather than recognizing exceptions to the rule that 
only parties can appeal adverse judgments, “we think the better practice is 
for . . . a non-party to seek intervention for purposes of appeal,” denial of 
which is appealable); Washoe Tribe of Nev. & Cal. v. Greenley, 674 F.2d 
816, 818-19 (9th Cir. 1982) (equities did not favor permitting appeal where 
the non-party failed to intervene even after learning that the individual 
defendants would not appeal).  

3 The court explained, “Most of the information contained within 
proposed amici’s brief is not germane to the pending determination of 
whether Rowland should be allowed to intervene and whether a stay of 
execution specific to Rowland should issue. The limited information that is 
relevant has been covered amply by defendants. Accordingly, the brief is not 
useful and, in many instances, exceeds the scope of a proper amici brief.” 
(CD 705 at 2.) 
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to initiate a writ petition.  Petitioners also state that, because the Respondent 

court denied district attorneys’ motion to intervene, they assumed any 

attempt “would meet the same fate.”  (Pet. 25.)  This ignores that denial of a 

motion for intervention is an appealable order.  Estate of Dixon v. 

Commissioner, 666 F.2d 386, 388 (9th Cir. 1982).  As with the district 

attorneys, denial of a timely intervention motion could have conferred 

appellate standing to review the intervention order.  But, without 

intervention, party status, or participation in the proceedings, Petitioners 

have no standing to petition for mandamus relief.   

Because Petitioners lack Article III and appellate standing, their motion 

must be denied.  

II. PETITIONERS DO NOT MEET THEIR BURDEN ON THE FACTORS 
NECESSARY FOR A STAY.  

Petitioners effectively seek a partial stay of what they characterize as a 

preliminary injunction.  (See Mot. 6.)  “A stay is an ‘intrusion into the 

ordinary processes of administration and judicial review,’ and accordingly 

‘is not a matter of right, even if irreparable injury might otherwise result to 

the appellant.’” E. Bay Sanctuary Covenant v. Trump, 909 F.3d 1219, 1245 

(9th Cir. 2018) (quoting Nken v. Holder, 556 U.S. 418, 427 (2009)).  

Petitioners have the burden to justify the stay based on four factors:  
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(1) whether the stay applicant has made a strong showing that 
he is likely to succeed on the merits; (2) whether the applicant 
will be irreparably injured absent a stay; (3) whether issuance of 
the stay will substantially injure the other parties interested in 
the proceeding; and (4) where the public interest lies.   
 

Id. at 1246 (quoting Nken, 556 U.S. at 433-34).  The “first two factors” of 

this standard “are the most critical.”  Id.  Indeed, courts should not even 

consider the other factors unless the first two are “‘satisfie[d].’”  Id. (quoting 

Nken, 556 U.S. at 435).  They are not satisfied here.  

Petitioners have not made a “strong showing” that their future success 

on the merits is likely.  To the contrary, the standing issues discussed above 

make success for the Petitioners extraordinarily unlikely.  See Lujan, 504 

U.S. at 562 (“when the plaintiff is not himself the object of the government 

action or inaction he challenges, standing is not precluded, but it is 

ordinarily substantially more difficult to establish”) (internal quotation 

marks omitted).  But Petitioners’ underlying claim suffers from a further 

weakness: As non-parties, they are ineligible for mandamus relief.   The 

Federal Rules contemplate that petitions for mandamus will be filed by a 

“party.” Fed. R. App. P. 21; see also Notes of Adv. Comm. on 1996 

Amendments to Rule 21 (“Most often a petition for a writ of mandamus . . . 

is in reality an adversary proceeding between the parties.”).  This Court has 
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allowed nonparties to petition for mandamus in “instances involving the 

alleged violation of First Amendment rights.”  United States v. Mindel, 80 

F.3d at 398.  This Court has declined, however, to extend that reasoning 

“beyond the First Amendment context,” id., absent specific statutory 

authorization.  No such statutory authorization exists here.  Compare Kovall, 

857 F.3d at 1070 (discussing express exception permitting victims’ 

mandamus under 18 U.S.C. § 3771).  Petitioners acknowledge that federal 

laws involving the rights of crime victims “do[] not apply to this case.”  

(Mot. 9.)  And to the extent Petitioners claim procedural rights under state 

law, that places them in no different position than the appellants in 

Hollingsworth, who the Supreme Court held were without standing.   

Further, Petitioners have not shown that denying a stay of the portion 

of the order concerning only preparations will cause them irreparable harm.  

This Court has maintained a “bedrock requirement that stays must be denied 

to all petitioners who d[o] not meet the applicable irreparable harm 

threshold, regardless of their showing on the other stay factors.” Leiva-Perez 

v. Holder, 640 F.3d 962, 965 (9th Cir. 2011).  By the same token, even 

certainty of irreparable harm does not entitle a petitioner to a stay.  Id.   

Accord, Nken, 556 U.S. at 427 (Because a stay is an intrusion into the 
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ordinary process of judicial review, it is not a matter of right “even if 

irreparable injury might otherwise result.”).  

Petitioners’ motion argues that a delay in “justice” constitutes “a harm 

that can never be corrected or compensated” and “Plaintiffs have suffered far 

too much delay already.”  (Mot. 10.)4  But the motion does not address 

delayed “justice.”  Rather, Petitioners’ motion focuses only on preclusion 

from preparing for executions that, in any event, cannot proceed until the 

constitutional question is resolved.  Although Petitioners suggest that the 

orders would have a lingering effect afterwards because certain preparations 

for execution would not have occurred in the interim.  Petitioners do not 

show that any delay would be large or irreparable in the overall context of 

the litigation.  (See Mot. 10 (speculating that the interim order’s ban on 

preparation could delay subsequent executions “for months, perhaps over a 

year”).)   

Because Petitioners cannot satisfy the first two factors for obtaining a 

stay, their motion must be denied. 

/ / / 

                                           
4 Presumably, this passage meant to reference Petitioners, and not the 

condemned-inmate Plaintiffs. 
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CONCLUSION 

 Without a doubt, Petitioners have suffered from the Plaintiffs’ crimes.  

Equally without a doubt, when condemned individuals are executed, the 

process must comport with the Eighth Amendment’s prohibition on cruel 

and unusual punishment, which the civil lawsuit below will ensure.  The 

parties are engaged in district court litigation that seeks, through orderly 

processes, to reach a final answer to the important legal question regarding 

the constitutionality of Defendants’ protocol.  Petitioners’ “intrusion into 

[those] ordinary processes of administration and judicial review,” E. Bay 

Sanctuary Covenant v. Trump, 909 F.3d at 1245, should be denied.   

Dated:  March 1, 2019 
 

Respectfully Submitted, 
 
XAVIER BECERRA 
Attorney General of California 
MONICA N. ANDERSON 
Senior Assistant Attorney General 
R. LAWRENCE BRAGG 
Supervising Deputy Attorney General 
 
/s/ Misha D. Igra 
 
MISHA D. IGRA 
Supervising Deputy Attorney General 
Attorneys for Real Parties in Interest 
Defendants Newsom, Davis, and Diaz 

  Case: 19-70232, 03/01/2019, ID: 11213503, DktEntry: 12, Page 12 of 13



 

12 
 

19-70232 

IN THE UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

In Re: KERMIT ALEXANDER, et al., 

Petitioner, 

v. 

U.S. DISTRICT COURT (N.D. Cal.), 

Respondent. 

 

 
STATEMENT OF RELATED CASES 

The following related case is pending:  

Cooper v. Brown (Newsom), et al., no. 18-16547 (9th Cir.)   

Dated:  March 1, 2019 
 

Respectfully Submitted, 
 
XAVIER BECERRA 
Attorney General of California 
MONICA N. ANDERSON 
Senior Assistant Attorney General 
R. LAWRENCE BRAGG 
Supervising Deputy Attorney General 
 
/s/ Misha D. Igra 
 
MISHA D. IGRA 
Supervising Deputy Attorney General 
Attorneys for Real Parties in Interest 
Defendants Newsom, Davis and Diaz 
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