Paul R. Zimmerman

State Executions, Deterrence and the Incidence of Murder

Journal of Applied Economics, vol. 7, no. 1, pp. 163-193 (May 2004)
Abstract: This study employs a panel of U.S. state-level data over the years 1978-1997 to
estimate the deterrent effect of capital punishment. Particular attention is paid to problems of
endogeneity bias arising from the non-random assignment of death penalty laws across states
and a simultaneous relationship between murders and the deterrence probabilities. The primary
innovation of the analysis lies in the estimation of a simultaneous equations system whose
identification is based upon the employment of instrumental variables motivated by the theory
of public choice. The estimation results suggest that structural estimates of the deterrent effect
of capital punishment are likely to be downward biased due to the influence of simultaneity.
Correcting for simultaneity, the estimates imply that a state execution deters approximately
fourteen murders per year on average. Finally, the results also suggest that the announcement
effect of capital punishment, as opposed to the existence of a death penalty provision, is the
mechanism actually driving the deterrent effect associated with state executions.

Zhigiang Liu

Capital Punishment and the Deterrence Hypothesis: Some New Insights and Empirical Evidence

Eastern Economic Journal, vol. 30, iss. 2, p. 237 (Spring 2004)
Abstract: Economists have made repeated efforts through both theoretical modeling and
empirical testing to understand the deterrent effect of capital punishment. By and large, they
have found a negative and statistically significant effect of capital punishment on the act of
murder (that is, the death penalty deters murder). Ehrlich [1975] provides the first systematic
analysis of the relationship between capital punishment and murder along with the first
empirical test of the deterrence hypothesis concerning not only capital punishment but also
other deterrent measures. His results suggest that on the average eight murder victims might
have been saved as a result of one execution for the sample period 1933-67 in the United States.
Although Ehrlich’swork was criticized by scholars such as Waldo [1981] and Forst [1983], many
subsequent studies, using independent time-series and cross-section data from the United States
[Ehrlich, 1977; Layson, 1985; Cloninger, 1992; Ehrlichand Liu, 1999; Dezhbakhsh, et al. 2000],
Canada [Layson, 1983] and the UK [Wolpin, 1978], have offered corroborating evidence
consistent with the deterrence hypothesis.

H. Naci Mocan & R. Kaj Gittings

Getting Off Death Row: Commuted Sentences and the Deterrent Effect of Capital Punishment

Journal of Law and Economics, vol. 46, no. 2, pp. 453-478 (October 2003)
Abstract: This paper merges a state-level panel data set that includes crime and deterrence
measures and state characteristics with information on all death sentences handed out in the
United States between 1977 and 1997. Because the exact month and year of each execution and
removal from death row can be identified, they are matched with state-level criminal activity in
the relevant time frame. Controlling for a variety of state characteristics, the paper investigates
the impact of the execution rate, commutation and removal rates, homicide arrest rate,
sentencing rate, imprisonment rate, and prison death rate on the rate of homicide. The results
show that each additional execution decreases homicides by about five, and each additional
commutation increases homicides by the same amount, while an additional removal from death
row generates one additional murder. Executions, commutations, and removals have no impact
on robberies, burglaries, assaults, or motor-vehicle thefts.



Hashem Dezhbakhsh, Paul H. Rubin, & Joanna M. Shepherd

Department of Economics, Emory University

Does Capital Punishment Have a Deterrent Effect? New Evidence from Postmoratorium Panel Data

American Law & Economics Review, vol. 5, no. 2, pp. 344-376 (Fall 2003)
Abstract: Evidence on the deterrent effect of capital punishment is important for many states
thatare currently reconsidering their position on the issue. We examine the deterrent hypothesis
using county-level, post-moratorium panel data and a system of simultaneous equations. The
procedure we employ overcomes common aggregation problems, eliminates the bias
arising from unobserved heterogeneity, and provides evidence relevant for current
conditions. Our results suggest that capital punishment has a strong deterrent effect; each
execution results, on average, in 18 fewer murders—with a margin of error of plus or minus
10. Tests show that results are not driven by tougher sentencing laws, and are also robust to
many alternative specifications.

Lawrence Katz, Steven D. Levitt & Ellen Shustorovich

Prison Conditions, Capital Punishment, and Deterrence

American Law and Economics Review, vol. 5, issue 2, pages 318-343 (Fall 2003)
Abstract: Previous research has attempted to identify a deterrent effect of capital punishment.
We argue that the quality of life in prison is likely to have a greater impact on criminal behavior
than the death penalty. Using state-level panel data covering the period 1950--90, we
demonstrate that the death rate among prisoners (the best available proxy for prison conditions)
is negatively correlated with crime rates, consistent with deterrence. This finding is shown to be
quite robust. In contrast, there is little systematic evidence that the execution rate influences
crime rates in this time period.

James A. Yunker, Western lllinois University

A New Statistical Analysis of Capital Punishment Incorporating U.S. Postmoratorium Data

Social Science Quarterly, vol. 82, no. 2, pp. 297-311 (2002)
Objective: This article reports on a basic regression analysis of the deterrence hypothesis
incorporating U.S. data that has accumulated since the resumption of capital punishment in
1977. Methods. The cross-sectional approach employs data on state homicide rates and
estimated execution rates between 1976 and 1997 across 50 states and the District of
Columbia. The time series approachemploys annual data on the U.S. national homicide rate and
estimated national execution rate between 1930 and 1997. Results. Using state data, statistically
weak support is found for the deterrence hypothesis. Using national time series data,
considerably stronger statistical support is found for the deterence hypothesis. It isalso shown
that the same time series regression using data from 1930 to 1976 does not support the
deterrence hypothesis, thus showing the probative value of the more recent
data. Conclusions. Statistical data from the postmoratorium period are likely to be useful in
evaluating the deterrence hypothesis, and therefore social scientists should be carefully
examining this evidence.

Dale O. Cloninger & Roberto Marchesini

University of Houston --Clear Lake

Execution and Deterrence: A Quasicontrolled Group Experiment

Applied Economics, vol. 33, no. 5, pp. 569-576 (2001)
Abstract: Using portfolio analysis in a type of controlled group experiment, this study develops
an empirical model of homicide changes in Texas over a period of a “normal” number of



executions. The empirically derived model then estimates the changes in the number of
homicides in Texas (1) over a period of near zero executions and; (2) over an immediate
subsequent period of double the “normal” number of executions. The actual changes in Texas
homicides over the first period is less than estimated by the model and greater (or no different)
than estimated by the model in the second period. Because changes in the number of homicides
in Texas and throughout the United States were negative over both periods, these empirical
results are consistent with the deterrence hypothesis. That is, there were a greater than predicted
number of homicides in the first period and fewer than predicted number in the second period.

Jon Sorensen, Robert Wrinkle, Victoria Brewer, & James Marquart
Capital punishment and deterrence: Examining the effect of executions on murder in Texas Crime and
Delinquency, vol. 45, no.4, pp. 481-493 (Oct. 1999)
Abstract: This study tested the deterrence hypothesis in Texas, the most active execution
jurisdication during the modern era.

Isaac Ehrlich and Zhigiang Liu

Sensitivity Analysis of the Deterrence Hypothesis: Lets Keep the Econ in Econometrics

Journal of Law and Economics, vol. 42, no. 1, pp. 455-487 (April 1999)
Abstract: Leamer and McManus applied Extreme Bound Analysis (EBA) in an empirical study
of the deterrent effects of capital punishment and other penalties. Their analysis has questioned
the validity of the deterrence hypothesis. The thrust of our paper is twofold: first, by applying
EBA to well-known econometric models of demand, production, and human-capital
investment, our analysis exposes and illustrates the inherent flaws of EBA as a method of
deriving valid inferences about model specification. Second, since the analysis shows Leamer
and McManus’s inferences about deterrence to be based on a flawed methodology, we offer an
alternative, theory-based sensitivity analysis of estimated deterrent effects using similar data. Our
analysissupports the deterrence hypothesis. More generally, it emphasizes the indispensable role
of theory in guiding sensitivity analyses of model specification.

Harold J. Brumm and Dale O. Cloninger

Perceived Risk of Punishment and the Commission of Homicides: A Covariance Structure Analysis

Journal of Economic Behavior and Organization, vol. 31, no. 1, pp. 1-11 (Sept. 1996)
Abstract: If the behavior of potential murderers does in fact respond to the risk of punishment,
it is the perceived risk rather than the ex post risk as measured by arrest rates, conviction rates,
or execution rates. Previous empirical studies of homicide behavior have, by and large, ignored
this distinction. The present paper accommodates this distinction by estimating a covariance
structure model in which the perceived risk is treated as an endogenous latent variable, with two
measures of sanctions as its indicators. Cross-section data are used for the estimation. One of
the principal findings is that the homicide commission rate is significantly and negatively
correlated with the perceived risk of punishment, which provides empirical support for the
deterrence hypothesis (Ehrlich, 1975). The other principal findings are that the perceived risk
of punishment is (a) significantly and negatively correlated with the homicide commission rate,
and (b) significantly and positively correlated with police presence. The latter results provide
empirical support for the resource saturation hypothesis (Fisher and Nagin, 1978).
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I. Introduction and Summary

Recent research on the relationship between capital punishment and homicide has created a
consensus among most economists who have studied the issue that capital punishment deters
murder. Early studies from the 1970s and 1980s reached conflicting results. However, recent
studies have exploited better data and more sophisticated statistical techniques. The modern
refereed studies have consistently shown that capital punishment has a strong deterrent effect,
with each execution deterring between 3 and 18 murders. This is true even for crimes that might
seem not to be deterrable, such as crimes of passion. (There is some evidence from unrefereed
studies that have not been scientifically evaluated that is inconsistent with this generally accepted
claim.)

I proceed as follows. Part II explains my qualifications. Part III discusses early research on
whether capital punishment deters crime. Part IV describes modern studies, and Part V is a brief
summary.

II. My Background and Qualifications.

I am the Samuel Candler Dobbs Professor of Economics and Law at Emory University in Atlanta
and editor in chief of Managerial and Decision Economics. I am a Fellow of the Public Choice
Society and former Vice President of the Southern Economics Association, and associated with
the Independent Institute, the Progress and Freedom Foundation, and the American Enterprise
Institute. [ have been Senior Staff Economist at President Reagan’s Council of Economic
Advisers, Chief Economist at the U.S. Consumer Product Safety Commission, Director of
Advertising Economics at the Federal Trade Commission, and vice-president of Glassman-Oliver
Economic Consultants, Inc., a litigation consulting firm in Washington. I have taught law and
economics at the University of Georgia, City University of New York, VPI, and George
Washington University Law School.



I have written or edited seven books, and published over one hundred articles and chapters on
economics, law, regulation, and evolution in journals including the American Economic Review,
Journal of Political Economy, Quarterly Journal of Economics, Journal of Legal Studies, Journal
of Law and Economics, the Yale Journal on Regulation, and Human Nature, and I sometimes
contribute to the Wall Street Journal and other leading newspapers. My work has been cited in
the professional literature over 1400 times. I have consulted widely on litigation related matters
and have been an advisor to the Congressional Budget Office on tort reform. I have addressed
numerous business, professional, policy and academic audiences.

I received my B.A. from the University of Cincinnati in 1963 and my Ph.D. from Purdue
University in 1970. Much of my research has been on statistical analysis of legal issues,
including the economics of crime. [ was a co-author of the first published paper examining the
deterrent effect of capital punishment using data from the period after the moratorium on
executions: Hashem Dezhbakhsh, Paul H. Rubin, and Joanna M. Shepherd, Does Capital
Punishment Have a Deterrent Effect? New Evidence from Postmoratorium Panel Data, 5
American Law and Economics Review 344 (2003).

III. Early Literature on Capital Punishment and Deterrence.

The initial participants in the debate over the deterrent effect of capital punishment were
psychologists and criminologists. Their research was either theoretical or based on comparisons
of crime patterns in states with and without capital punishment. However, because they did not
use multiple-regression statistical techniques, the analyses were unable to distinguish the effect
on murder of capital punishment from the effects of other factors.

The modern economic study of crime began with Gary Becker’s famous paper on the economics
of crime. The analysis of this paper indicated that criminals should be expected to respond to
incentives, including the threat of punishment. Isaac Ehrlich was the first economist to test this
theory for the particular case of capital punishment and homicide in two papers in 1975 and
1977. Ehrlich was the first to study capital punishment’s deterrent effect using multivariate
regression analysis. In contrast to earlier methods, this approach allowed Ehrlich to separate the
effects of many different factors on murder. Ehrlich also examined the general deterrent effect of
increased severity and probability with respect to prison and other non-capital punishments, and
also found a deterrent effect. These results have been much less controversial even though the
theoretical basis for the analysis was the same as for capital punishment.

Ehrlich’s 1975 paper examined U.S time-series data for the period 1933-1969. Time-series data
are data for one unit (for Ehrlich, for the entire U.S.) over several time periods. He tested the
effect on national murder rates of deterrent variables (the probabilities of arrest, conviction, and
execution), demographic variables (population, fraction of nonwhites, fraction of people age
14-24), economic variables (labor force participation, unemployment rate, real per capita
permanent income, per capita government expenditures, and per capita expenditures on police),
and a time variable. He found a statistically significant negative relationship between the murder
rate and execution rate, indicating a deterrent effect. Specifically, he estimated that each
execution resulted in approximately seven or eight fewer murders.

Ehrlich’s 1977 paper studied cross-sectional data from the fifty states in 1940 and 1950. That is,



instead of his first paper’s approach testing how the total U.S. murder rate changed across time as
the execution rate changed, Ehrlich explored the relationship during a single year between each
of the states’ execution rates and their murder rates. Cross-sectional data are data from several
units (here, the fifty states) for one time period (1940 or 1950).

Again, Ehrlich used multivariate regression analysis to separate the effect on murder of different
factors. He included deterrent variables (probabilities of conviction and execution, median time
spent in prison, and a dummy variable distinguishing executing states from non-executing states),
demographic variables (state population, urban population, percent of nonwhites, and percent of
people age 15-24 and 25-34), and economic variables (median family income and percent of
families with income below half of the median income). The results indicated a substantial
deterrent effect of capital punishment on murder.

Ehrlich’s finding generated substantial interest in econometric analysis of capital punishment and
deterrence. The papers that immediately followed Ehrlich used his original data (1933-1969
national time-series or 1940 and 1950 state level cross section) and variants of his econometric
model. Many found a deterrent effect of capital punishment, but others did not. For example,
using Ehrlich’s data, all of the following found a deterrent effect: Yunker; Cloninger; and Ehrlich
and Gibbons. In contrast, Bowers and Pierce; Passel and Taylor; and Hoenack and Weiler find no
deterrence when they use the same data with alternative statistical specifications. Similarly,
McAleer and Veall; Leamer; and McManus, find no deterrent effect when different variables are
included over the same sample period. Finally, Black and Orsagh find mixed results depending
on the cross-section year they use.

In the late 1980s and 1990s, a second-generation of econometric studies extended Ehrlich’s
national time-series data or used more recent cross-sectional data. As before, some papers found
deterrence while others did not. For example, Layson, and Cover and Thistle use an extension of
Ehrlich’s national time-series data, covering up to 1977. Although Layson finds a significant
deterrent effect of executions, Cover and Thistle correct for data flaws -- nonstationarity -- and
find no deterrent effect. Chressanthis employs national time-series data covering 1966 through
1985 and finds a deterrent effect. In contrast, Grogger uses daily data for California during
1960-1963 and finds no deterrent effect.

However, most of the early studies—both the first wave and the second generation—suffered
from fundamental flaws: they suffered important data limitations because they used either
national time-series or cross-section data.

Using national time-series data created a serious aggregation problem. Any deterrence from an
execution should affect the crime rate only in the executing state; one state’s high execution rate
would not be expected to change the rate in nearby states, where the first state’s laws and courts
lack criminal jurisdiction. Aggregation dilutes such distinct effects, creating “aggregation bias.”
For example, suppose that the following happens concurrently: the murder rate in a state with no
executions randomly increases at the same time that the murder rate drops in a state with many
executions. Aggregate data might incorrectly lead to an inference of no deterrence; the aggregate
data, with the two states lumped together, would show an increase in executions leading to no
change in the murder rate.



Cross-sectional studies also suffer serious problems. Most importantly, they preclude any
consideration of what happens to crime, law enforcement, and judicial processes over time.
Cross-section data also prevent researchers from controlling for jurisdiction-specific
characteristics that could be related to murder, such as greater urban density in some states.

Several authors expressed similar data concerns with time-series and cross-section data and
called for new research using panel data, as I now discuss.

IV. Modern Studies of Capital Punishment’s Deterrent Effect.

Most recent studies have overcome the fundamental problems associated with national
time-series and cross-section data by using panel-data techniques. Panel data are data from
several units (the fifty states or all U.S. counties) over several different time periods; that is,
panel data follow a cross-section over time. For example, a panel dataset might include data on
each of the fifty states, or even on each U.S. county, for a series of years. These improved data
allow researchers to capture the demographic, economic, and jurisdictional differences among
U.S. states or counties, while avoiding aggregation bias. Furthermore, panel data produce many
more observations than cross-section or time-series data, enabling researchers to estimate any
deterrent effect more precisely. In addition to enjoying the benefits of panel data, recent studies
have access to more recent data that make conclusions more relevant for the current environment.
Using improved data and more sophisticated regression techniques, twelve refereed papers have
been published or are forthcoming in the economics literature. Their conclusion is unanimous: all
of the modern refereed papers find a significant deterrent effect.

I now briefly discuss the modern research in the economics literature from the past decade. I
group the papers into those that use panel-data techniques and those using other techniques. (I
was co-author of one paper, and my colleague Joanna Shepherd was author or co-author of
several more.) I then discuss two papers which have been published in journals that do not
subject papers to the refereeing process.

A. Moderm Papers using Panel-Data Techniques.

1. Hashem Dezhbakhsh, Joanna Shepherd , and I examine whether deterrence exists using
county-level panel data from 3,054 U.S. counties over the period 1977 to 1996. This is the only
study to use county-level data, allowing us to estimate better the demographic, economic, and
jurisdictional differences among U.S. counties that can affect murder rates. Moreover, the large
number of county-level observations extends the empirical tests’ reliability. We find a substantial
deterrent effect; both death row sentences and executions result in decreases in the murder rate.
A conservative estimate is that each execution results in, on average, 18 fewer murders. Our
main finding, that capital punishment has a deterrent effect, is robust to many different ways of
performing the statistical analysis and several ways of measuring the probability of an execution.
For example, we find the same results if we use state instead of county data.

2. In another paper, Joanna Shepherd uses state-level, monthly panel data from 1977-1999 to
examine two important questions in the capital punishment literature. First, she investigates the



types of murders deterred by capital punishment. Some people in the debate on capital
punishment’s deterrent effect believe that certain types of murder are not deterrable. They claim
that murders committed during interpersonal disputes, murders by intimates, or unplanned crimes
of passion are not intentionally committed and are therefore nondeterrable. She finds that the
combination of death row sentences and executions deters all types of murders: murders between
intimates, acquaintances, and strangers, crime-of-passion murders and murders committed during
other felonies, and murders of both African-American and white people. She estimates that each
death row sentence deters approximately 4.5 murders and that each execution deters
approximately 3 murders. In this paper she also finds that that shorter waits on death row
increase deterrence. Specifically, one extra murder is deterred for every 2.75-years reduction in
the death-row wait before each execution.

3. Hashem Dezhbakhsh and Joanna Shepherd use state-level panel data from 1960-2000 to
examine capital punishment’s deterrent effect. This is the only study to use data from before,
during, and after the 1972-1976 Supreme Court moratorium on executions. The study advances
the deterrence literature by exploiting an important characteristic that other studies overlooked:
the quasi-experimental nature of the Supreme Court moratorium. First, they perform
before-and-after moratorium comparisons by comparing the murder rate for each state
immediately before and after it suspended or reinstated the death penalty. These before-and-after
comparisons are informative because many factors that affect crime—e.g., law enforcement,
judicial, demographic, and economic variables—change only slightly over a short period of time.
In addition, the moratorium began and ended in different years in different states. Considering
the different start and end dates, the duration of the moratorium varied considerably across states,
ranging from four to thirty years. Observing similar changes in murder rates immediately after
the same legal change in different years and in various states provides additional evidence of the
moratorium’s effect on murder. The before-and-after comparisons reveal that as many as 91
percent of states experienced an increase in murder rates after they suspended the death penalty.
In about 70 percent of the cases, the murder rate dropped after the state reinstated the death
penalty. They supplement the before-and-after comparisons with time-series and panel-data
regression analyses that use both pre- and postmoratorium data. These estimates suggest that both
adopting a capital statute and exercising it have strong deterrent effects.

4 and 5. Two papers by FCC economist Paul Zimmerman find a deterrent effect. Zimmerman
uses state-level panel data from 1978 to 1997 to examine the relationship between state
execution rates and murder rates. In a second paper, he employs state-level panel data from
1978-2000 to examine which execution methods have the strongest deterrent effects. In both
papers, Zimmerman finds a significant deterrent effect of capital punishment. He estimates that
each execution deters an average of 14 murders and that executions by electrocution have the
strongest impact.

6. H. Naci Mocan and R. Kaj Gittings use state-level panel data from 1977 to 1997 to examine
the relationship between executions, commutations, and murder. Again, the authors find a
significant deterrent effect; they estimate that each execution deters an average of 5 murders.
Their results also indicate that both commuting death-row prisoners’ sentences and removing
them from death row cause increases in murder. Specifically, each commutation results in



approximately five extra murders and each removal from death row generates one additional
murder.

7. Another recent paper by Lawrence Katz, Steven D. Levitt, and Ellen Shustorovich uses
state-level panel data covering the period 1950 to 1990 to measure the relationship between
prison conditions, capital punishment, and crime rates. They find that the death rate among
prisoners (a proxy for prison conditions) has a significant, negative relationship with overall
violent crime rates and property crime rates. As expected, the execution rate has no statistically
significant relationship with overall violent crime rates (which consist mainly of robbery and
aggravated assault rates) and property crime rates; that is, executions have no effect on
non-capital crimes. In several estimations, both the prison death rate and the execution rate are
found to have significant, negative relationships with murder rates. The deterrent effect of
executions is especially strong in the estimations that control for the economic and demographic
differences among states.

B. Modern Papers Using Other Techniques

8. Instead of a panel-data study, Dale O. Cloninger and Roberto Marchesini conduct a portfolio
analysis in a type of controlled group experiment: the Texas unofficial moratorium on executions
during most of 1996. They find that the moratorium appears to have caused additional homicides
and that murder rates significantly decreased after the moratorium was lifted.

9. Harold J. Brumm and Dale O. Cloninger use cross-sectional data covering 58 cities in 1985 to
distinguish between criminals’ perceived risk of punishment and the ex-post risk of punishment
measured by arrest rates, conviction rates, or execution rates. They find that the perceived risk of
punishment, including the probability of execution, is negatively and significantly correlated with
the homicide commission rate.

10. James A. Yunker tests the deterrence hypothesis using two sets of post-moratorium data:
state cross-section data from 1976 and 1997 and national time-series data from 1930-1997. He
finds a strong deterrent effect in the time-series data that disappears when the data are limited to
the 1930-1976 period. Therefore, he concludes that postmoratorium data is critical in testing of
the deterrence hypothesis.

11 and 12. Two other papers, one by Isaac Ehrlich and Zhigiang Liu and the other by Zhiqiang
Liu, use Ehrlich’s original state-level, cross-section data. The study by Ehrlich and Liu offers a
theory-based sensitivity analysis of estimated deterrent effects and finds that executions have a
significant deterrent effect. Liu’s study uses switching regression techniques in estimations that
take into account the endogenous nature of the status of the death penalty. He also finds a strong
deterrent effect.

C. Unrefereed Papers

One paper in the Michigan Law Review by Joanna Shepherd looks at data by states. She finds a
“threshold effect.” States that have executed more than approximately nine murderers exhibit



deterrence; in states that have executed fewer persons, there is either no effect or a “brutalization
effect,” indicating that capital punishment has led to an increase in the number of murders.
Overall, capital punishment has led to a net saving of lives. More lives could be saved if states
with few executions either ceased executions or alternatively, if they pursued capital punishment
more vigorously. While this paper was not published in a refereed journal, it was presented at
several universities and posted for comments at online services such as SSRN.

A recent paper in the Stanford Law Review questions some of these studies. This paper purports
to show that the estimates of a deterrent effect are “fragile” and can be changed by statistical
manipulation. The results of this paper have not been evaluated by competent scholars; the
Stanford Law Review, like all law reviews, is edited by students who have no particular
competence in econometrics. Moreover, Professors Wolfers and Donohue chose not to make
their paper available online through a service such as SSRN or the BE Press, so that the scholarly
community did not have access to their analysis before it was published. Steps are in process to
generate such an analysis, but at this point the weight of evidence must be interpreted as finding a
deterrent effect. Moreover, although Professors Donohue and Wolfers had access to all of the
papers mentioned in this testimony, they chose to comment on only some of these papers.

V. Summary

The literature is easy to summarize: almost all modern studies and all the refereed studies find a
significant deterrent effect of capital punishment. Only one study questions these results. To an
economist, this is not surprising: we expect criminals and potential criminals to respond to
sanctions, and execution is the most severe sanction available.
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SMOKE AND MIRRORS ON RACE AND THE DEATH PENALTY

By KenT SCHEIDEGGER™

Introduction

Claims that the death penalty is enforced in a man-
ner that discriminates on the basis of race have long been
prominent in the capital punishment debate. In its 1972 deci-
sion in Furman v. Georgia,' the Supreme Court relied on the
Eighth Amendment’s Cruel and Unusual Punishment Clause
to throw out the capital punishment laws then in existence,
but the Equal Protection Clause lay just beneath the surface
of the opinions.? Congress and 38 state legislatures rewrote
their laws to put more structure into the sentencing decision
so as to reduce the possibility of racial bias.?

In January 2003, a study of capital punishment in
Maryland was widely reported as confirming the claim that
race remains a large factor. “Large Racial Disparity Found By
Study of Md. Death Penalty,” said the headline in the Wash-
ington Post.* A hard look at the numbers tells a different
story. First, however, a review of the background is in order.

The McCleskey Case

The most widely known study of race and capital
punishment is the one involved in a Supreme Court case,
McCleskey v. Kemp.® The NAACP Legal Defense and Edu-
cation Fund, Inc. (LDF) asked a group of researchers headed
by Dr. David Baldus to undertake a study for the specific
purpose of using the results to challenge Georgia’s capital
punishment system.® The LDF also arranged funding for the
study. One result of this study was undisputed. “What is
most striking about these results is the total absence of any
race-of-defendant effect.”” The reforms after Furman v. Geor-
gia had successfully eliminated discrimination against black
defendants as a substantial factor in capital sentencing. This
was consistent with a variety of studies done in other states.®

With their primary argument disproved by their own
study, McCleskey’s defenders proceeded to a federal ha-
beas corpus hearing on a different theory. The Baldus group
claimed to have found a “race-of-victim” effect. That is, after
controlling for other factors, murders of black victims are
somewhat less likely to result in a death sentence than mur-
ders of white victims.” Based on a mechanical “culpability
index,” Dr. Baldus identified a class of clearly aggravated
cases where the death penalty was consistently imposed, a
class of clearly mitigated cases where it was almost never
imposed, and a mid-range where it was sometimes imposed, '
exactly the way a discretionary system should work. It was
only within the mid-range that the race of the victim was
claimed to be a factor. After an extensive hearing with experts
on both sides, the federal District Court found numerous
problems with Dr. Baldus’s data and methods. Most impor-
tant, though, was a finding that the model claiming to show a

race-of-victim effect had failed to account for the legitimate
factor of the strength of the prosecution’s case for guilt.
When a different model that accounted for that factor was
used, the race-of-victim effect disappeared.'!

Despite this finding, and contrary to normal appel-
late practice, the Court of Appeals and the Supreme Court
assumed on appeal that Dr. Baldus had actually proven his
case.'? Ever since, the Supreme Court’s opinion in McCleskey
has been cited for “facts” which it merely assumed, and which
the trial court had found were false.”” The Court held that
even if the statistics were valid, “McCleskey cannot prove a
constitutional violation by demonstrating that other defen-
dants who may be similarly situated did not receive the death
penalty.”!*

This holding points out what is so very odd about
this race-of-victim bias claim. The benchmark of our society
for what kind of case “deserves” the death penalty is estab-
lished in those cases where race is not a factor, i.e., in those
cases where the murderer, the victim, and the decision-mak-
ers are all the same race. Traditionally, at least in the South-
east, that would be the case where they are all white. A race-
of-defendant bias would mean that there are black defen-
dants on death row who would have been sentenced to life if
their cases had been measured by the benchmark. That is a
valid ground for attacking the death penalty, as was done
successfully in Furman. However, a race-of-victim effect
means that every murderer on death row would still be there
if the bias were eliminated and every case judged by the race-
neutral benchmark, but a few more murderers would be there
as well. The unjust verdicts which result from a system bi-
ased against black victims are the cases that should result in
a death sentence according to the race-neutral criteria, but
which result in life sentences instead. McCleskey’s sen-
tence was correct when measured against the race-neutral
benchmark, and he was justly executed for gunning down a
police officer in the performance of his duty. The unjust
sentences, if Dr. Baldus is correct, are in the similar cases
where equally culpable murderers get off with life.

Post-McCleskey Studies

The McCleskey decision shut down Baldus-type
studies as tools of federal litigation. Similar studies since
then have been done in a few states where state courts chose
not to follow McCleskey on independent state grounds,
where legislative or executive branches commissioned them,
or where there were done independently of government.

The California Attorney General commissioned the
RAND Corporation to study that state’s system in prepara-
tion for McCleskey-type litigation which was subsequently
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dismissed. Using a different methodology, Klein and Rolph
found no evidence of racial discrimination based on either
the race of the victim or the race of the defendant.!

In New Jersey, the Supreme Court appointed a suc-
cession of special masters, the first one being Dr. Baldus, to
study the death penalty in that state. The 2001 report of
Judge David Baime reports that the statistical evidence sup-
ports neither the thesis of race-of-defendant bias nor that of
race-of-victim bias in determining the likelihood that a defen-
dant will be sentenced to death.'® Statewide data do show
that proportionately more white-victim cases advance to the
penalty phase. However, this is not actually caused by race
of the victim, but rather by different prosecutorial practices
in counties with different populations. Prosecutors in the
more urban counties, with proportionately more black resi-
dents and hence more black-victim cases, take fewer poten-
tially capital cases to a penalty trial. Conversely, prosecutors
in the less urban counties, which generally have higher per-
centage white populations, seek relatively more death sen-
tences. “New Jersey is a small and densely populated state.
It is, nevertheless, a heterogenous one. It is thus not remark-
able that the counties do not march in lock-step in the man-
ner in which death-eligible cases are prosecuted.”!’

The Nebraska Legislature commissioned a study,
which was headed by Dr. Baldus and George Woodworth,
the lead researchers of the McCleskey study. This study
found no significant evidence of sentencing disparity based
on race of the defendant, race of the victim, or socioeco-
nomic status.'® The study did find differences among coun-
ties, particularly between urban and rural. The Baldus group
uses the term “geographic disparity”!® to describe the same
phenomenon that Judge Baime calls not marching in lock-
step. However, the Baldus group found that the trial judges,
who did the sentencing in Nebraska at this time, effectively
corrected for the difference.?

In January 2000, the United States Justice Depart-
ment released raw data on the ethnic breakdown of persons
for whom the death penalty was sought at various stages of
federal prosecutions and on those finally sentenced to
death.?! Federal prosecution of violent crime has been tar-
geted specifically at drug-trafficking organized crime for many
years. From 1988 to 1994, the only federal death penalty in
force was the Drug Kingpin Act.”?> No one should be sur-
prised that the organizations smuggling drugs from Latin
America are largely Hispanic or that the drug-fueled, violent
gangs of the inner city are largely black. So there should
have been no surprise that the federal death row has a very
large percentage of black and Hispanic murderers, as this
report showed it does. The shock and dismay that accompa-
nied the release of this report® was entirely unwarranted.
The data gathering process continued and, sure enough, the
proportion of minorities for whom the death penalty is sought
or obtained reflects the pool of potentially capital cases which
are appropriate for federal prosecution.?

A study by a legislative commission in Virginia pro-
duced results similar to the New Jersey and Nebraska stud-
ies. “The findings clearly indicate that race plays no role in
the decisions made by local prosecutors to seek the death
penalty in capital-eligible cases.””” However, urban pros-
ecutors do seek it less often than rural ones.?® In interviews
with the urban prosecutors, the reason most often given for
seeking the death penalty less often was the reluctance of
urban juries to impose it.?’

The Maryland Study

With the background of these other studies in mind,
analysis of the Paternoster study in Maryland®® is straight-
forward. Prior to the year 2000, there had been four studies of
the death penalty in Maryland, but none of them had infor-
mation on the aggravating and mitigating circumstances of
the individual cases. Thus, they lacked the essential infor-
mation to make a judgment about the administration of the
death penalty in Maryland.” In 2000, Governor Glendenning
funded a study to gather that information.

The study began with a database of approximately
6,000 cases where the defendant was convicted of first- or
second-degree murder between 1978 and 1999.° That is
about 40% less than the approximately 10,000 cases of mur-
der and voluntary manslaughter in that period,’' so presum-
ably the remainder were voluntary manslaughter, unsolved
cases, or cases where a perpetrator was identified but evi-
dence was insufficient to convict.

One of the essential requirements of a valid post-
Furman death penalty statute is that it first narrow the cat-
egory of defendants for whom the death penalty can even be
considered.”> Maryland law does this by requiring that the
murder meet all of the following criteria: (1) the murder was
first degree; (2) the defendant was a principal in the first
degree (i.e., the actual killer, rather than just an accomplice);
(3) the defendant was at least 18; (4) the defendant was not
retarded; and (5) at least one of a list of ten aggravating
circumstances is true.** The most common aggravating cir-
cumstance is murder in the course of a rape, robbery, or cer-
tain other felonies. The Paternoster group determined that
1,311 out 0of 5,978 murder convictions were “death eligible.”*
Before any decision-maker exercises any discretion, Mary-
land law whittles the class of murderers eligible for the death
penalty to a mere 22% of the total. Maryland’s criteria there-
fore easily meet the constitutional requirement of a meaning-
ful narrowing of the eligible class.

Prosecutor discretion in seeking the death penalty
and continuing the case to a penalty hearing further reduced
the number of hearings to 14% of the original 1,311. Juries
actually imposed death sentences in about 42% of the cases
where they were asked, or about 6% of the originally eligible
cases. The key question is what part, if any, racial discrimina-
tion plays in these two discretionary steps: the decision of
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the prosecutor to ask the jury for the death penalty, and the
decision of the jury, when asked, to actually impose it. A
further subdivision is whether the race of the defendant or
the race of the victim makes a difference.

The study also asks about so-called “geographic
disparity,” at one point even equating such “disparity” with
“arbitrariness.”® The study appears to simply assume
throughout that variation by county is a problem on the same
order as racial discrimination. In other words, contrary to
Judge Baime’s report in New Jersey,*® the Paternoster report
appears to assume that Maryland’s counties should “march
in lock-step.” This assumption colors the entire report.

The report then tabulates numbers of cases by race
and by county without adjusting for case characteristics.’
However, the meat of the study lies in the adjusted race data,
and the combined effects of race and county. First, there is
the result, that by all rights, should have been the headline
story. After adjusting for relevant case characteristics, so as
to compare apples to apples, there is no difference between
the death sentence rates of black and white offenders, be-
yond the inevitable level of statistical “noise” inherent in
such studies. “In sum, we have found no evidence that the
race of the defendant matters in the processing of capital
cases in the state.”

Although this result is consistent with the other
studies discussed above, it is completely contrary to the
popular conception of the death penalty in America. For any
American institution to eliminate the primary racial effect of
concern to the point that it is lost in the statistical grass is an
accomplishment to be celebrated with fireworks and cham-
pagne. Instead, this finding was barely noticed.

On the race-of-victim effect, the picture is murky.
There are various ways to analyze the data. Some ways
show a significant race of victim effect while others do not.*
Different regression models can be constructed by choosing
which variables to include. Paternoster reports that “consid-
ered alone the race of the victim matters, those who kill white
victims are at a substantially increased risk of being sen-
tenced to death . . . .”° But considering race alone is wrong.
A different model considering race and jurisdiction together
yields a very different result:

“When the prosecuting jurisdiction is added to the
model, the effect for the victim’s race diminishes substan-
tially, and is no longer statistically significant. This would
suggest that jurisdiction and race of victim are confounded.
There are state’s attorneys in Maryland who more frequently
pursue the death penalty than others. It also happens that
there are more white victim homicides committed in those
jurisdictions where there is a more frequent pursuit of the
death penalty.”"!

What this means, in English, is that some counties

in Maryland elect tougher-on-crime prosecutors and have
tougher juries than other counties. In the tougher counties,
amurder in the middle range is more likely to result in a death
sentence than a similar murder in a softer county. Support for
tough-on-crime measures generally and capital punishment
in particular is substantially correlated with race. One poll
earlier this year found whites in favor of capital punishment
(68-27) and blacks opposed (40-56).* For this reason, the
tougher counties are likely to have a higher proportion of
white residents and hence white crime victims.

What the Paternoster group calls “geographic dis-
parity” is, in reality, local government in action. This is ex-
actly the way our system is supposed to work. We elect our
trial-level prosecutors by county so that local people have
local control over how the discretion of that office is exer-
cised. Ifthe voters of suburban Baltimore County choose to
elect a prosecutor who seeks the death penalty frequently,
while the voters of downtown Baltimore City elect one who
seeks it rarely, that is their choice.

Prosecutors also make judgments about the kinds
of cases in which the juries of their area will impose the death
penalty. This form of local control, the jury of the vicinage, is
one of our cherished rights going back to the common law.
Parliament’s violation of this right was one of the reasons for
the American Revolution.® The right is guaranteed, albeit in
modified form appropriate for the federal courts, in the Sixth
Amendment.

Why, one might ask, is there so much
hyperventilating about “geographic disparity”? Apparently,
it is because all the other discrimination arguments against
capital punishment have failed. The post-Furman reforms
have been a resounding success in smashing the form of
discrimination of greatest concern: the race of the defen-
dant. In study after study, race-of-victim bias is either nonex-
istent or disappears when legitimate variables are accounted
for. What is left is to create a brand new requirement of
statewide uniformity, flatly contrary to the American tradi-
tion of local control, and then declare our judicial system a
failure for violating this ex post facto requirement. It is an
elaborate sleight of hand.

The Real Problem

Debunking the racial discrimination claim does not
mean that everything is just fine in Maryland, or any other
state. The Paternoster study does indicate a very real prob-
lem. The people of Baltimore City and Prince George’s County
are receiving an inferior quality of justice. A murderer who
kills a resident of one of those counties is more likely to get
off with a life sentence under circumstances where the death
penalty is warranted.

Failure to use the death penalty where it is war-
ranted can have fatal consequences for innocent people.
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Although the deterrence debate has not yet been conclu-
sively resolved, a mounting body of scholarship confirms
what common sense has always told us: a death penalty that
is actually enforced saves innocent lives.*

We can make a rough calculation with the Pater-
noster study’s unadjusted geographic data® to get an idea
of the magnitude of the problem. Baltimore City had a
fraction of 0.435 of the state’s 1311 death-eligible homi-
cides, or 570. At the statewide average rate of death sen-
tences, that would yield 33, instead of the 10 that Baltimore
City actually produced. The Emory study estimates that
each execution saves 18 innocent lives through deterrence.*
If the additional 23 death sentences had been imposed and
carried out,*” over 400 murders could have been deterred.

That is a staggering toll of death caused by insuffi-
cient use and execution of the death penalty. Even if this
rough calculation is off by a factor of four, that would still be
over 100 people murdered who could have been saved.

To properly protect the people in Baltimore City and
other jurisdictions like it, we must restore public confidence
in and support of capital punishment, so that prosecutors
can seek it in appropriate cases, and juries will impose it. The
first step toward that end is to debunk the myth that capital
punishment is imposed discriminatorily. The numbers are
there in the opponents’ own studies, once we cut through
the spin and look at the facts.

* Kent Scheidegger is the Legal Director of the Criminal
Justice Legal Foundation. He is the Chairman-Elect of the
Federalist Society’s Criminal Law and Procedure Practice
Group.
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