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QUESTIONS PRESENTED

1) What isthe proper approach under 28 U. S. C. §2254(d)
for evaluating the use of analogous Supreme Court opinions by
state courts?

2) |sadate court opinion an unreasonable application of
clearly established law when it relies on a Supreme Court
opinion much closer to the facts of the case than any other

clearly established Supreme Court precedent to affirm the
sentence?

(i)
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IN THE

Supreme Qet of tle Unite®btates

THOMAS GOUGHNOR,
Acting Warden, California State Prison at San Quentin,
Petitioner,
VS.
WiLLIAM CHARLES PAYTON,
Respondent

MOTION OF AMICUS CURIAE FOR LEAVE
TO FILE BRIEF IN SUPPORT OF THE PETITIONER

Pursuant to Supreme Court Rule 37.3, the Criminal Justice
Legal Foundation' respectfully moves for leave to file the
accompanying brief amicuscuriaein support of the petitioner.
Counsel for petitioner has consented, but counsel for respond-
ent has withheld consent.

INTEREST OF AMICUS CURIAE

The Criminal Justice Legal Foundation (CJLF) is a non-
profit California corporation organized to participate in
litigation relating to the criminal justice system asit affectsthe
public interest. CJLF seeksto bring the constitutional protec-
tion of the accused into balance with the rights of the victim

This brief was written entirely by counsel for amicus as listed on the
cover, and not by counsel for any party. No outside contributions were
made to the preparation or submission of this brief.



and of society to rapid, efficient, and reliable determination of
guilt and swift execution of punishment.

Thiscaseinvolvestheall too familiar problem of afederal
habeas court failing to accord the appropriate deference due to
a state court opinion under 28 U. S. C. §2254(d). The Ninth
Circuit dismissed the California Supreme Court’s opinion
affirming Payton's sentence because it relied on Boydev.
California, 494 U. S. 370 (1990), the closest Supreme Court
decision to the facts of the case, due to a handful of factual
differences between the two cases. In essence, the Ninth
Circuit held that reasoning by analogy was unreasonablein this
case. Thisiscontrary to theintent of Congress, the integrity of
state court convictions, and the principle that the state courts
and lower federal courts are coequal interpreters of the federal
Constitution. It transforms §2254(d)’s highly deferential
standard into virtual de novo review. Therefore, overturning
thisdecisionisconsistent with theinterests of justiceand public
safety that the CILF seeksto advance.
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CHARLES L. HoBSON

Attorney for Amicus Curiae
Criminal Justice Legal Foundation
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THOMAS GOUGHNOR,
Acting Warden, California State Prison at San Quentin,
Petitioner,
VS.
WiLLIAM CHARLES PAYTON,
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BRIEF AMICUS CURIAE OF THE
CRIMINAL JUSTICE LEGAL FOUNDATION
IN SUPPORT OF PETITIONER

SUMMARY OF FACTS AND CASE

On May 26, 1980, at around 4:00 am., Patricia Pensinger,
was sitting in her kitchen working on a crossword puzzle
because she was unable to sleep. Peoplev. Payton 3 Cal. 4th
1050, 1057, 839 P. 2d 1035, 1039 (1992). She lived & home
with her three sons and some boarders. Pensinger heard
someone entering the front door, and found William Charles
Payton, who said he had car problems and wanted to talk to her.
Seeibid. Payton and hiswife were once boardersin the house.
See ibid. While they talked, Pamela Montgomery entered the
kitchen and was introduced to Payton. Payton had about three
beers during the conversation. At around 4:50 am., Payton
askedif he could sleep onthe couch. Pensinger agreed and then
went to sleep in her bedroom. Seeibid.

Payton later went to Pensinger’ s bedroom and attacked her
with aknife, repeatedly stabbing her in the face and neck. See



ibid. Her 10-year-old son, Blaine, tried to protect his mother,
but he was also stabbed by Payton. Pensinger yelled, “ ‘ Take
me, leave my son.” ” Payton tried to sab Pensinger in the
abdomen but the knife was bent, so he left the room, yelling,
“‘I'mleaving now.” ” Ibid. Pensinger then told her son that
shewould distract Payton and that heshould try to escape. She
went to the kitchen and found Payton, who had found a second
knife and began stabbing her again. Payton finally fled when
another of Pensinger’s sons woke up and she yelled for him to
wake up amale boarder. Seeibid.

“Patricia suffered 40 stab wounds to her neck, back, and
chest. Blaine suffered 23 stab wounds to his face, neck, and
back. Both survived.” Ibid. Pamela Montgomery was found
in her bedroom, where she had been raped and murdered. She
had “ 12 stab wounds, including 6 in line from her stomach to
her pubic area.” 1d., at 1058, 839 P. 2d, at 1039. Salivaand
semen that could have been Payton’ swere found on Montgom-
ery’sbody. Payton’sfingerprint was found on abottle of beer
inthekitchen. Id., at 1058, 839 P. 2d, at 1039-1040. Payton’'s
wifetestified that he had come home at 6:15 am. covered with
blood. Id., at 1058, 839 P. 2d, at 1040. When Payton took his
clothes off, his wife noticed that his genital area was covered
with blood, as were hislegs and other parts. 1bid. Payton also
confessed to the crime to an inmate at the Orange County jail.
Seeibid.

Payton was convicted of first-degreemurder, rape, and two
counts of attempted murder. The jury dso found the special
circumstancethat the murder was committed during arape. See
id., at 1056, 839 P. 2d, at 1038-1039. At the penalty phase, the
defense presented evidence that since hisarrest and custody in
jail he had become a deeply committed Christian. Seeid., at
1059, 839 P. 2d, at 1040. A deputy sheriff testified that heled
Bible study classes in jail, and four inmates testified about
Payton’s beneficia influence. Seeibid.

California’s death penalty law lists a variety of mitigating
factors for the sentencing jury to consider, including what is



called “factor (k),” which reads. “Any other circumstance
which extenuates the gravity of the crimeeven though it is not
a legal excuse for the crime.” Cal. Pena Code §190.3(k).
“Thetrial court refused the defense counsel’ srequest to modify
the instruction to refer specifically to ‘evidence of the defen-
dant’s character background, history, mental condition and
physical condition.” ” Payton 3 Cal. 4th, at 1069, 839 P. 2d, at
1047. While it agreed with defense counsel that factor (k)
allowed the jury to consider such evidence, the court did not
wish to vary the standard instruction from the exact words of
the statute. Seeibid.

“During closing argument, the prosecutor incorrectly argued
that factor (k) referred to * somefactor at thetime of the offense
that somehow operates to reduce the gravity for what the
defendant did’ but not ‘to anything after the fact or later.” ”
Ibid. At another point, the prosecutor stated: “ ‘What | am
getting at, you havenot heard during the last few days any lega
evidence of mitigation. What you've heard is just some
jailhouse evidence to win your sympathy, and that's al. You
have not heard any evidence of mitigation in this trial.” ”
Paytonv. Woodord, 346 F. 3d 1204, 1209 (CA9 2003) (en
banc). At the conclusion of the argument, “the prosecutor told
the jury that he did not ‘want to spend too much time on
[Payton’ sreligious conversion] because | don’t think it’sreally
applicable and | don’t think it comes under any of the eleven
factors” " Ibid.

Defense counsel objected to the prosecution’s comments
about factor (k) and moved foramistrid. Thetrial court denied
the motion, but instructed “the jury that ‘ the comments by both
the prosecution and the defense arenot evidence. Y ou'veheard
the evidence and, as | said, thisis argument. And it’s to be
placed in its proper perspective.” ” Ibid. During closing
argument, defense counsel vigorously asserted that the defen-
dant’ sconversion was proper mitigating evidence. SeePayton
3 Cdl. 4th, at 1072, 839 P. 2d, at 1049.



The California Supreme Court affirmed his conviction and
sentence. Seeid., 3 Cal. 4th, at 1056, 839 P. 2d, a 1039. It
rejected Payton’ s claim that the prosecutor’ s commentsled the
jury to think that they werenot allowed to consider his mitigat-
ing evidence. See id., a 1069, 839 P. 2d, at 1047. The
California Supreme Court anayzed Payton’s claim under this
Court’s decision holding that factor (k) satisfied the Eighth
Amendment, Boydev. California, 494 U. S. 370 (1990). See
Payton 3 Cal. 4th, at 1070, 839 P. 2d, at 1048. Applying
Boyde the prosecutor’ sremarkswould be “ constitutional error
only if itisreasonably likely that such remarksled thejurorsto
understand thetrial court’ sinstructionsas precluding consider-
ation of relevant mitigating evidence offered by the defendant.”
Id., at 1070-1071, 839 P. 2d, at 1048. The court concluded that
it was not reasonably likely that the jurors were misled by the
prosecutor’s argument. Seeid., at 1071, 839 P. 2d, at 1048.

Payton filed a federal habeas corpus petition, and the
District Court rejected his guilt phase cdaims but vacated his
death sentence. See Paytonv. Woodord, 299 F. 3d 815, 819
(CA92002) (enbanc). A three-judgepanel of the Ninth Circuit
Court of Appeds reversed the District Court’s penalty phase
ruling. Seeibid. Sitting en banc, the Ninth Circuit reversed the
panel’s ruling on the penalty phase. Seeibid. It held that the
Antiterrorism and Effective Death Penalty Act of 1996
(“*AEDPA") did not apply to Payton’ shabeas claimsbecause he
filed a petition for appointment of counsd beforethe AEDPA
took effect. Seeid., at 822. Considering the merits de rmova
the court divided 6-5 on whether the California Supreme
Court’s decision was correct. See id., at 830; id., at 838
(Tallman, J,, dissenting). After Woodord v. Garceay 538
U. S. 202 (2003) overturned the Ninth Circuit’'s rule on
applicability of AEDPA in these circumstances, this Court
granted certiorari, vacated, andremanded for reconsiderationin
light of Garceau See Woodord v. Payton 538 U. S. 975
(2003).



On remand, the Ninth Circuit again vacated the death
sentence in an en banc ruling. It hdd that the Caifornia
Supreme Court’s reliance on Boyde was an unreasonable
application of this Court’s precedent because “Boydedid not
directly address the question here—whether on its face, the
unadorned factor (k) instruction is unconstitutionally ambigu-
ous as applied to post-crimeevidence.” Payton 346 F. 3d, at
1212 (emphasisin original). The en banc court held that the
CaliforniaSupreme Court’ sconclusion under Boyde that there
was not areasonablelikelihood that thejury was misled, wasan
unreasonable application of clearly established United States
Supreme Court precedent.

This Court granted certiorari on May 24, 2004.

SUMMARY OF ARGUMENT

This case demonstrates the importance of determining the
appropriate level of specificity for the relevant clearly estab-
lished law in §2254(d) analysis. Normally, defining the
relevant body of clearly established law a a high level of
abstraction should favor deference to the state court decision.
However, where there is a close, but distinguishable, Supreme
Court precedent that supports the state court decision, then
defining the law at avery general level can defeat § 2254(d)’s
deferential standard. Thisiswhat the Ninth Circuit did in the
present case.

A state court’s decision to follow a close Supreme Court
precedent is usually reasonable. In Lockyerv. Andrack, the
case before the state court was between two Supreme Court
precedents. The state court chose the precedent that supported
affirming the sentence, and this Court held it reasonable under
§2254(d). This illustrates how a federal habeas court is
supposed to give the benefit of the doubt to the state court
opinion. Allowing state courtsto apply analogous casesis part
of that deference.



It was reasonable for the California Supreme Court to rely
on Boydev. California by analogy. The two cases have
considerablesimilarities. they both analyzed the sameinstruc-
tion, in each case the defendant’s entire mitigation case
consisted of non-crime evidence, the prosecutor implicitly
conceded that the jury would weigh the aggravating and
mitigating evidence in both, the court instructed the jury to
consider all theevidencein each case, andin both casesdefense
counsel argued that the jury can consider the mitigating
evidence under factor (k).

The differences in time and context do not change the
result. While Boyde did not address whether post-crime
evidence can be considered under factor (k), it recognized that
the instruction’s language is naturally broad. Factor (K)'s
language allows jurors to consider non-crime evidence like
Payton’' s conversion to Christianity.

The effect of the prosecution’s comments in the closing
argument is no different. The Ninth Circuit’s assertion that
only judicial instruction can counteract improper comments by
counsel is contradicted by Boydeand other decisions. What
matters is the context of the entire trial, which in this case
neutralizesany adverseinfluenceof the prosecutor’ scomments.

The Cadifornia Supreme Court’'s decision satisfies
§2254(d). The case for reasonableness is even stronger here
than in Andrade While that decision involved a case between
two Supreme Court precedents, the present caseisfar closer to
Boydethan any other Supreme Court precedent. Thisisexactly
the type of decision Congress meant to protect when it passed
§2254(d).



ARGUMENT

I. A state court’s decision to rely on a distinguishable,
but analogous, Supreme Court decision can be
reasonable under 28 U. S. C. § 2254(d).

Thiscase demonstratesthat the best intentioned rule cannot
achievewhat itsauthorsdesireif it isimproperly implemented.
TheNinth Circuit’ sdifficulty withimplementing the Antiterror-
ism and Effective Death Penalty Act of 1996 (“AEDPA”) is
known to this Court. See, e.g, Yarboroughv. Alvarado, 541
U.S _,158 L. Ed. 2d 938, 124 S. Ct. 2140 (2004); Yarbo-
roughv. Gentry 540 U. S. 1 (2003) (per curian); Woodordv.
Garceay538 U. S. 202 (2003); Lockyerv. Andrade 538 U. S.
63 (2003); Early v. Packer 537 U. S. 3 (2002) (per curian).
This case involves the Ninth Circuit’'s refusal to defer to the
California Supreme Court opinion simply because California’s
high court relied on a decision from this Court that is much
closer than any other Supreme Court precedent, but still
partialy distinguishable from the present case. The Ninth
Circuit’'s opinion misgtates this precedent and improperly
declares the California high court’s opinion unreasonable
becauseit reasoned by ana ogy.

Theprimary problemwiththeNinth Circuit’ sdecisionisits
emphasis on elevaing this Court’'s more general Eighth
Amendment decisions at the expense of the decision whichis
the closest to the facts of the present case. Its decision torely
on Lockettv. Ohio, 438 U. S. 586 (1978) and other cases
establishing the general right to have the sentencer consider the
relevant mitigating evidence improperly discounts the much
more relevant decision of Boydev. California, 494 U. S. 370
(1990). By focusing on the more general precedent, while
distinguishing Boyde the Ninth Circuit effectively substituted
its opinion of the Eighth Amendment for the California
Supreme Court’s. The existence of factual differences with a
Supreme Court opinion does not render that opinion irrelevant



under § 2254(d). What mattersis the degree of difference and
how the opinion is used.

Any approach to determining the appropriate level of
abstraction under §2254(d) should be tailored to the special
characteristics of that deferential standard. Section 2254(d)
establishes a two-step test for determining whether the state
court properly identified the controlling Supreme Court
precedent and applied it in an objectively reasonable manner.
See Price v. Vincen, 538 U. S. 634, 640-641 (2003). Since
§2254(d) governs federal review of state court interpretations
of the relevant clearly defined law, defining the law at a
relatively high level of abstraction actually increases the
likelihood of deferring to the state court judgment when thetest
is applied correctly. See Alvaradqg 158 L. Ed. 2d, at 951, 124
S. Ct., at 2149.

However, if a habeas court does not apply the appropriate
deference to the state court opinion, then defining the relevant
law at a high level of abstraction can make it easier to grant
habeas in some cases. If there is a Supreme Court opinion
much closer to the facts of the case than any other decision of
this Court, and that decision supports the result in the state
court opinion, the habeas court will haveto distinguishthat case
before it can grant habeas under §2254(d). Defining the
relevant clearly established law a a high level of generality
allows the habeas court to bypass the more specific decision.
If the habeas court then does not apply the appropriate defer-
ence to the state court opinion, it isactually easier to disagree
with the state court opinion at this higher level of abstraction.
Thisiswhat theNinth Circuitdidinthiscase, anditisinconsis
tent with this Court’ s application of §2254(d).

Alvaradoaffirms that habeas courts must pay attention to
the level of specificity of the governing Supreme Court prece-
dent under §2254(d). That case addressed whether the state
court acted unreasonably in holding that the defendant was not
incustody for the purpose of Mirandav. Arizong 384 U. S. 436
(1966). See Alvaradqg 158 L. Ed. 2d, a 946, 124 S. Ct., at



2144. The Ninth Circuit held that the state court decision was
an unreasonable application of Supreme Court precedent
because it failed to take into account the defendant’s juvenile
status and lack of prior history of arrest or interrogation when
determining the custody question. Seeid., at 949, 124 S. Ct., at
2147. It concluded that since juvenile status was relevant to
the voluntariness of a confession or the waiver of the self-
incrimination privilege, failing to apply this principle to the
custody question wasunreasonable. Seeibid. Inreversingthis
decision, this Court provided guidance for approaching the
“clearly established” question under § 2254(d).

“At the same time, the range of reasonable judgment can
depend in part on the nature of therelevant rule. If alegal
ruleis specific, the range may be narrow. Applications of
the rule may be plainly correct or incorrect. Other rulesare
moregeneral, and their meaning must emergein application
over the course of time. Applying a genera standard to a
specificcase can demand asubstantial e ement of judgment.
As a result, evaluating whether a rule application was
unreasonable requires considering the rule’s specificity.
The more general the rule, the more leeway courts have in
reaching outcomes in case by case determinations.” 1d., at
951, 124 S. Ct., at 2149.

The rule governing Miranda custody is a general one,
whether areasonable person would feel free to leave under the
circumstances of the interrogation. Seeid., at 952, 124 S. Ct.,
at 2150. The Ninth Circuit's holding ignored the greater
deference accorded to state courts applying general rules by
attaching a more specific rule regarding juvenile status found
in the law of voluntary confessions and waiver of rights that
was not present in the generd rules governing Miranda
cusody. However, a confession’s voluntariness and the
validity of a waiver contain an “important conceptua differ-
ence’ from Miranda custody. Seeid., at 953, 124 S. Ct., at
2151. Extending these more specific foreign concepts under-
cutsthemoregeneral custody inquiry. Under the circumstances
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of the case, the state court’ s conclusion that Alvarado was not
in custody was reasonable, and “[t]he Court of Appeals was
nowhere close to the mark when it concluded otherwise.” Id.,
at 952, 124 S. Ct., at 2150.

Narrower precedent can be used to support convictions and
sentences. A precedent can bolster the argument that the state
court opinion is reasonable even if tha precedent is factually
distinguishable. The more favorable treatment of precedent
supporting the state court decision is acceptable because
§2254(d) ismeant to favor state court decisions. 1n § 2254(d),
Congress created a “highly deferential standard for reviewing
state-court rulings.” Lindhv. Murphy, 521 U. S. 320, 333,n. 7
(1997). If the question is unsettled, then § 2254(d) “demands
that state court decisions be given the benefit of the doubt.”
Wodalford v. Visciotti, 537 U. S. 19, 24 (2002) (per curian).
Giving supportive precedent a more favorable treatment than
precedent that is hostile to the state court opinion is consistent
with the intent of Congress.

ThisCourt has applied that principleto the badly conflicted
law governing Eighth Amendment chalenges to prison sen-
tences. Andrade suprag addressed an Eighth Amendment
challengetotwo consecutive 25-to-life sentencesunder Califor-
nia's Three Strikes law. See 538 U. S., a 66. The Ninth
Circuit held that the state court’s decision upholding the
sentencewas an unreasonabl e application of clearly established
federal law. Seeid., at 70. A major problem with this ruling
was the deeply conflicted state of the precedents governing
Eighth Amendment challengesto noncapital sentences. Asthis
Court noted, “our precedentsin thisarea have not been amodel
of clarity.” Id., a 72. Between the conflicting results in
Rummeév. Estelle 445 U. S. 263 (1980) and Solemv. Helm,
463 U. S. 277 (1983), and the lack of any majority opinion in
Harmelinv. Michigan 501 U. S. 957 (1991), there was little
clearly established Supreme Court precedent, except at a very
genera level. “Thus, in this case, the only relevant clearly
established law amenable to the ‘ contrary to’ or ‘ unreasonable



11

application of’ framework is the gross disproportionality
principle, the predise contours of which are unclear, applicable
only in the ‘exceedingly rare’ and ‘extreme’ case.” Andrade
538 U. S, a 73 (quoting Harmelin 501 U. S,, at 1001 (Ken-
nedy, J., concurring in part and concurring in the judgment)).

Rummeland Solemwere the cases closest to Andrade's.
Rummelinvolved a life sentence for a nonviolent offender
under arecidivist sentencing scheme. See 445 U. S, at 264-
265. The life sentence was subject to the possibility of parole
within 12 years, see id., at 280-281, and was upheld against
Eighth Amendment attack by thisCourt. Seeid., at 285. Solem
involved a life sentence without possibility of parole for a
nonviolent offender sentenced under a habitual criminal
scheme, see 463 U. S,, at 279, which the SolemCourt struck
down as violating the Eighth Amendment. Seeid., at 303.

Andrade’ scaseimplicated factorsfound in both Solemand
Rummel See 538 U. S,, at 73. Unlike Solen, there was the
possibility of parole for Andrade, but his 50-to-life sentence
was more severe than the life with possibility of parole in 12
years in Rummel Thus, Andrade’s case was between the two
decisions, materially distinguishable from both. Seeid., at 73-
74.

Thestate court opinion uphol ding Andrade’ ssentence based
itsholding on Rummel Since Solendid not overrule Rummel
the state court decision was not contrary to the clearly defined
legal principles. Seeibid. That decision was also reasonable.
Given the broad discretion to the legislature under the govern-
ing legal principles, affirming Andrade’s sentence “was not
objectively unreasonable. ...” Id., at 76.

Andradedemonstrates that a case can support a state court
decision under §2254(d) even though it is not precisely on
point. While the case was between a Supreme Court decision
affirming asentence and one striking down a sentence, the state
court’ sdecision to follow the affirming decision, Rummelwas
reasonable. Itistruethat Andradewasdecided in acontext that
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wasvery favorabl e to upholding state court opinions, asthe law
was unclearly defined except at avery high level of abstraction,
and that law was very deferential to prison sentences. Still,
Andradestandsfor the proposition that a state court can rely on
asupporting opinion even if it is distinguishable from the case
beforeit.

Thisreflects acommon-sense approach to precedent under
§2254(d). Caseswhicharenot distinguishablefromoneof this
Court’s precedents are easy. Section 2254(d) matters most in
the grey areas between Supreme Court precedents. It is not
enough for afederal court to disagree with astate court in order
to grant habeas in such a case. See Williamsyv. Taylor, 529
U. S. 362, 411 (2000). Rather, the state court decision must be
objectively unreasonable for habeas corpus to begranted. See
id., a 409. Where there is no contrary law on point, and there
Is an analogous precedent supporting a similar result, it is
highly unlikely that it is objectively unreasonableto rely on the
analogous precedent.

Under the AEDPA, state and lower federal courts are
coequds in the development of constitutional law in criminal
cases. The “primary responsibility” for applying this Court’s
precedentsin state criminal casesis*with the state courts. . ..”
Visciotti, 537 U. S, a 27. As this Court noted in another
context, “federal and state courts are complementary sysems
for administering justice in our Nation. Cooperation and
comity, not competition and conflict, are essential tothefederal
design.” Ruhrgas AGQv. Marathon Oil Co, 526 U. S. 574, 586
(1999). Under §2254(d) date courts can make reasonable
decisions on unresolved questions in constitutional criminal
procedure without fear of being second-guessed by the lower
federal courts. Allowing state courts to follow close, but
distinguishable, Supreme Court precedent is part of that
process.

There are limits to this approach. While the §2254(d)
standard is very deferential to state court rulings, it is not a
blank check. A state court cannot insulate an opinion from
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habeas review smply by declaring the case analogous to a
Supreme Court decision affirming a conviction.

Also, thisisan gpproach to habeas cases, not ahard and fast
rule. No bright-line rule can determine with precision when a
Supreme Court precedent is sufficiently similar to the state
court case to satisfy §2254(d). However, extrapolating from
one anal ogous precedent to another case isthe essence of legal
reasoning. SeeE. Levi, AnlIntroductionto L egal Reasoning 1-2
(1948); Denver Ared&d.Telecommnications Consortium, Inc.
v. FCC, 518 U. S. 727, 799-800 (1996) (Kennedy, J., concur-
ring in part and dissenting in part). This common judicia
function should not be difficult for courtsto gpply, and canhelp
guide applications of §2254(d).

II. It was reasonable for the California Supreme Court to
rely on Boydev. California by analogy.

The present case is before this Court because of adisagree-
ment between the California Supreme Court and the Ninth
Circuit Court of Appeals over one cae. The California
Supreme Court, like the Ninth Circuit, identified Lockettv.
Ohio, 438 U. S. 586 (1978), Eddingsv. Oklahoma455 U. S.
104 (1982), and Skipperv. SouthCarolina, 476 U. S. 1 (1986)
asestablishing the general principlegoverning Payton’ s Eighth
Amendment claim, that the capital defendant has the right to
have the jury hear and consider relevant mitigating evidence.
See Peopk v. Payton, 3 Cal. 4th 1050, 1070, 839 P. 2d 1035,
1047 (1992); Paytonv. Woodord, 346 F. 3d 1204, 1210 (CA9
2003). TheNinth Circuit alsoidentified Penryv. Lynaugh 492
U. S. 302 (1989) as relevant, see 346 F. 3d, at 1210, but that
case is not the reason for the conflict between the two courts.

Boydev. California, 494 U. S. 370 (1990) isthe reason for
the Ninth Circuit’ s decision to grant habeas corpus. In spite of
the “highly deferential” standard of 28 U. S. C. §2254(d), see
Lindh v. Murphy, 521 U. S. 320, 333, n. 7 (1997), the Ninth
Circuit declared the California Supreme Court opinion to be an
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unreasonable application of the clearly established Supreme
Court precedent because it relied on Boyde even though that
decision is much closer to the present case than any other
Supreme Court precedent. Thisis as inaccurae as it sounds.
Boydeis sufficiently close to the present case to be highly
relevant. The Ninth Circuit’ sdismissal of Boydesrelevanceis
achieved only by misconstruing the opinion.

A. Boyde

InBoydethedefendant claimed that noneof California’ s11
enumerated mitigating factors allowed the sentencing jury to
consider mitigating evidence that is not related to the crime,
such asthedefendant’ sbackground or character. See494U. S,,
at 378. Thecasecentered on Cdifornid s*catch-all” provision,
“factor (k).” Seeid., at 373-374, and n. 1.' The Boyde Court
began its analysis by admitting that “[t]he legal standard for
reviewing jury instructions claimed to restrict impermissibly a
jury’ sconsideration of relevant evidenceislessthan clear from
our cases.” Id., at 378. Since it was important to set asingle
standard, see id., at 379, the Court settled on one formula,
“whether there is a reasonable likelihood that the jury has
applied the challenged instruction in a way that prevents
consideration of constitutionally relevant evidence.” Id., at 380.
Thisstandard reflected acareful balancing of interests. “There
is, of course, astrong policy in favor of accurate determination
in a capital case, but there is an equally strong policy againgt
retrials years after the first trial where the claimed error
amounts to no more than speculation.” 1d., at 380.

Factor (k) satidied thisstandard. Seeid., at 381. Character
and background evidence are rd evant because it haslong been

1. Boyde also addressed a second issue, whether the “shall impose a
sentence of death” language in the standard jury instruction in capital
cases violated the Eighth Amendment. See 494 U. S., at 376. This
Court upheldthisinstruction under Blysbnev. Pennsylvania, 494 U. S.
299 (1990). See Boyde supra, at 377.
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held by society that criminals whose crimes are attributable to
their background or mental problems are less culpable than
thoselacking thisexcuse. SeePenry 492 U. S, at 319. Factor
(k) alows the defendant “to argue that his background and
character ‘extenuated’ or ‘excused’ the seriousness of the
crime” and that the jurors would give effect to thisevidencein
the appropriate case. Boyde494 U. S,, at 382. Theinstruction
did not limit the jury consideration to circumstances of the
crime. Ibid. Rather, “[t]he jury was directed to consider any
othercircumstancéhat might excusethecrime, which certainly
includes a defendant’s background and character.” Ibid.
(emphasisin original; footnote omitted).

Evenif factor (k) had been lessclear, the context of the case
demonstrated that a reasonable juror would consider the
defendant’ s evidence in mitigation. Seeid., at 383. Since all
of the defense’s four-day-long defense consisted of character
and background evidence, it was “unlikely that reasonable
jurorswould believe the court’ sinstructionstransformed all of
this ‘favorable testimony into a virtual charade.” ” Ibid.
(quoting California v. Brown, 479 U. S. 538, 542 (1987)).
Also, asthejury wasinstructed to consider all of the evidence,
it is not sensible to conclude that factor (k) would leave jurors
constrained “to ignore all of the evidence.” Id., at 383-384
(emphasisin original).

The defense also claimed that the prosecutor’ s arguments
just before the sentencing deliberation fatally undercut the
strength of the factor (k) instruction. This did not change the
analysis, ascounsel’ sargumentstypically carry lessweight than
the trial court’s instructions. See id., at 384. While it is
possi bl ethat the prosecution’ s misrepresentationscould havean
impermissbleeffect onthejury, thefact remainsthat they have
lessforce than instructions from the court. Seeid., at 384-385.
The BoydeCourt analyzed the prosecutor’s remarks in their
context, see id., at 385, and determined that they did not
impermissbly alter the jury’s consideration of the mitigating
evidence. While the prosecution argued that the defendant’s
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evidence did not mitigate Boyde' s crime, it never claimed that
the jury could not consider this evidence. See ibid. The
prosecution’s argument implicitly recognized the relevance of
the mitigating evidence and the defense argument advocated a
very broad reading of factor (k). Seeid., at 385-386. There-
fore, the factor (k) instruction did not violate the Eighth
Amendment. Id., at 386.

B. Similarties and Diferen@s.

1. Similarties.

There are many similarities between Boydeand the present
case. LikeBoydethe present caseinvolvesCalifornia sformer
factor (k) instruction.? Asin Boyde the question iswhether the
instruction is broad enough to allow the jury to consider
mitigating evidencenot related to crime. See Peoplev. Payton
3 Cal. 4th 1050, 1069, 839 P. 2d 1035, 1047 (1992). Payton’s
mitigating evidence, likeBoyde's, concerned hischaracter. See
id., at 1059, 839 P. 2d, at 1040. In both cases, the non-crime
evidencein question made up all of the defendant’ s mitigation
case. Seeid., at 1072, 839 P. 2d, at 1049. Payton’strid also
contained an instruction that the jury consider al of the
evidence. See ibid. His counsel argued that the jury could
consider the mitigating evidence under factor (k). Seeibid. In
addition, other remarks in the prosecution’ s closing argument
implied that the jury could weigh the defendant’s mitigating
evidence. Seeid., at 1071-1072, 839 P. 2d, at 1049. Finally,
both cases involved appellate attacks by the defense on the
effect of the prosecution’s closing argument on the jury’s
consideration of the mitigating evidence. Seeid., at 1069, 839
P. 2d, at 1047.

2. Cdlifornia courts are now required to specifically instruct juries that
they may consider any aspect of the defendant’s record or character in
mitigation when applying factor (k). SeeBoyde 494 U. S., at 374,n. 2.
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2. Differances.

Boydeand the present case are not identical. The most
substantial difference isthe prosecutor’sargument. While the
argument in Boydewas comparatively innocuous, the prosecu-
tion misstated thelaw in the present case by claiming that factor
(k) did not refer to any mitigating effect occurring after the
crime. Seeibid. Thereis also adifference between the types
of mitigating evidence in the two cases. Payton’s conversion
to Christianity, although related to his character, took place
after his crime. Payton’s conversion is not part of his back-
ground, and it is not an emotiona or mental state that contrib-
uted to the crime. Therefore, it differs from the mitigating
evidencein Boyde

a. Time.

The Ninth Circuit pounced on thesetwo differences. First
it placed aheavy emphasi son thetemporal differences between
the mitigating evidence in Boyde and the present case. See
Paytonv. Woodord, 346 F. 3d 1204, 1211-1212 (CA9 2003).
It further concluded that Boydedid not address whether an
unadorned factor (k) instruction allows the jury to consider
post-crime mitigating evidence. Seeid., at 1212. The Ninth
Circuit also asserted that the Boyde*” Court explicitly distin-
guished the character and background evidence at issue there
from evidencethat * pertain[s] to prison behavior after thecrime
for which [the petitioner] was sentenced to death as was the
case in Skipper " Ibid. (quoting Boyde 494 U. S., at 382,
n.5). Findly, the en banc pand heldthat “[a]ny natural reading
of the words of the unadorned factor (k) does not support the
inclusion of post-crime evidence because mitigating evidence
occurring after a crime cannot possibly ‘extenuate the gravity
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of thecrime.” ” Ibid. The Ninth Circuit therefore ruled that
Boydecould not apply to this case. Ibid.?

Thisconsiderably overstatesthe differencesbetweenBoyde
and the present case. The BoydeCourt did not “explicitly
distinguish” post-crime mitigating evidence. Boyde's counsel
did not brief, but raised at oral argument, the claim that factor
(k) did not allow the jury to consider that Boyde had won a
dance contest whilein prison. See494 U. S, at 382, n. 5. He
asserted that this would be mitigating evidence under Skipper
See ibid. The Boyde Court dismissed this claim for two
reasons. First, the evidence was introduced as part of his
artistic ability, while in Skipperthe evidence was that the
defendant was a model prisoner and therefore not a danger to
the community. Id., at 383, n. 5. In addition, the dance prize
waswon before he committed themurder, unlikethepost-crime
evidencein Skipper Ibid. Thisevidencewasthereforesimilar
to the other character evidence presented at trial, and so it was
considered by the jury. Seeibid.

The BoydeCourt did not distinguish its holding from post-
crime evidence because that type of evidence was never
presented to it. Since any statement on this issue would be no
morethan dicta, the BoydeCourt wisdy chose not toaddressan
issue it did not need to face. “Constitutional rights are not
defined by inferences from opinions which did not address the
guestion at issue.” Texasv. Cobh 532 U. S. 162, 169 (2001).
The Boydedecision did not state that factor (k) would address
post-crime evidence, nor did it say that it did not. Contrary to

3. The Ninth Circuit’s opinion states that post-crime mitigating evidence
is distinguishable from pre-crime evidence, because it does not share
“society’s ‘long held’ views” as to its relevance, and therefore a
presumption that a jury would interpret an ambiguous instruction to
permit it is not justified. See 346 F. 3d, at 1212. Strong societal
consensus is the basis of mitigation being a constitutional requirement
inthefirst place. See Woodsorv. North Camwlina, 428 U. S. 280, 297-
301 (1976) (lead opinion). If post-crime evidence really occupies the
disfavored position the Ninth Circuit claims, then Skippemnwaswrongly
decided and should be overruled.
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the Ninth Circuit’s conclusion, footnote 5 of Boydedoes not
foreclose applying factor (k) to post-crime mitigating evidence.

The Ninth Circuit’s holding that the “natural reading” of
factor (k) does not include post-crime evidence substitutes
assertion for analysis. Thefactor (k) instruction reads: “[a]ny
other circumstance which extenuates the gravity of the crime
even though it is not alegal excuse for the crime.” Payton 3
Cal. 4th, at 1069, 839 P. 2d, at 1047. Thetwo key termsin this
provision are “any other circumstance” and “extenuates the
gravity of thecrime.” Boydefound both capabl eof an appropri-
ately broad gpplication by a sentencing jury. Asto the former
phrase, thisCourt noted that “[t]hejury wasdirected to consider
any other circumstanceéhat might excuse the crime, which
certainly includes a defendant’s background and character.”
494 U. S, at 382 (emphasisin original).

Boydés holding aso prevents the second phrase from
limiting factor (k)’s reach. If factor (k) does not alow the
consideration of mitigating evidence, it is because the phrase
“extenuates the gravity of the crime” requiresthejury to tiethe
defendant’ s evidence to the crime before giving it mitigating
effect. The BoydeCourt’s holding that factor (k) does not
prevent the consi deration of non-crimemitigating evidence, see
494 U. S, a@ 382, implicitly rejectsthis.

At tria, Boyde' s“ overall strategy [was] to portray himsel f
asless cul pable than other defendants due to his disadvantaged
background and his character srengths in the face of those
difficulties.” 1d., at 383, n. 5. Thisworksto mitigatetwo of the
traditional theories of punishing crime—retribution and
incapacitation. The retribution theory of punishment is the
notion that the criminal should be punished for harming society,
see1W. LaFave, Substantive Criminal Law §1.5(a), pp. 41-43
(2d ed. 2003), while incapacitation holds that the criminal isa
danger to society and should therefore be separated fromit. See
id., at 1.5(a)(2), at 38. A personwhose crimeis attributablein
part to a disadvantaged background is less responsible for the
damage done to society by the crime, and his good character
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decreases the need to segregate him from society through the
ultimate form of incapacitation, the death penalty. Payton’s
evidenceissimilar to Boyde' sin thisrespect. It isevidence of
his good character, which demonstrates that he isno longer so
dangerous to society that he needs permanent incapacitation.
Hisgood deedsin prison help society, and thuspays back some
of the damage caused by his crimes, reducing the need for
retribution. These similarities make Boyde and its interpreta-
tion of factor (k), highly relevant to the present case.

b. Contek

The second difference cited by the Ninth Circuit, the
prosecutor’s comments, is a more substantial difference.
However, it doesnot render Boyderrelevant. The prosecutor’s
misstatement of Californialaw cannot be excused, but itisonly
one part of the larger context of the penalty phase. Boyde
demonstratesthe needto look at the entirety of the proceedings
to find the proper context for the instruction. See 494 U. S,, at
383. Viewed in thislight, the prosecutor’ s argument does not
create afatally wide gap between Boydeand the present case.

The Ninth Circuit provided several reasons for why the
prosecutor’ s comments in this case rendered Boydeirrel evant.
First, it noted that the BoydeCourt found that the prosecutor’s
commentsdid not suggest “ * animpermissibleinterpretation of
factor (k) . ... ” See Payton 346 F. 3d, at 1212 (quoting
Boyde 494 U. S, at 384-385)). While true, this only demon-
strates that Boydeand the present case are not identical. The
Boydeopinion recognized that “prosecutorial misrepresenta-
tions” may decisively influence thejury, but “they are not to be
judged as having the same force as an instruction from the
court.” See494 U. S, at 384-385. While thisindicates that a
prosecutor’s arguments generally will not negate a court’s
instruction to consider the evidence, the Ninth Circuit ignores
thisnatural reading, interjecting its own startling interpretation
of Boyde “According to Boyde only instructions by the court
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have the force to ‘blunt’ attorneys comments.” 346 F. 3d, at
1214, n. 13.

There is no foundation in Boydefor this naked assertion.
After noting that the prosecutor’s arguments could effect the
jury’ sconsideration of themitigating evidence, theBoydeCourt
concluded that “like the instructions of the court,” the prosecu-
tion’ s arguments “ must be judged in the context in which they
aremade.” 494 U. S, at 385. It cites several casesin support
of this point, Greer v. Miller, 483 U. S. 756, 766 (1987),
Dardenv. Wainwright 477 U. S. 168, 179 (1986), and United
Statesv. Young470 U. S. 1, 11-12 (1985). See494 U. S, a
385. InGreer, a“single question, an immediate objection, and
two curativeinstructions’” meant that there was no due process
violation for prosecutorid misconduct. See483 U. S, at 766.
Darden placed the prosecution’s closing arguments in the
context of the defense counsel’ s arguments preceding it, see
477 U. S, a 179, while in Young the prosecution’s remarks
were examined in the context of defense counsel’s improper
remarks which invited the prosecutorial misconduct. See 470
U. S, at 11-12. Asthe YoungCourt noted, “the remarks must
be examined within the context of the triato determine
whether the prosecution’s behavior amounted to prejudicial
error.” 1d., a 12 (emphasis added); see also Donnelly v.
DeChrisotophorg 416 U. S. 637, 639 (1974) (determining
whether “remarks, in the context of the entire trialwere
sufficiently prejudicial to violate respondent’s due process
rights’ (emphasis added)).

Boydeevaluated the factor (k) instruction in the context of
the entire penalty phasetrial. See494 U. S, at 383-384. As
noted earlier, this context is strikingly smilar to that in the
present case. See Part II-B-1, supra Furthermore, Boyce
evaluated the prosecutor’ s comments in the context of defense
counsel’ s arguments, see id., at 386, which was also done by
the Cdlifornia Supreme Court in this case. See Payton, 3
Cal. 4th, at 1072, 839 P. 2d, at 1049. Finally, the BoydeCourt
also relied on the fact that the prosecution’s closing argument
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weighed the aggravating evidence against the non-crime
mitigating evidence, which reinforced the conclusion that the
jury considered thisevidence. See494 U. S,, at 385-386. The
prosecution made a similar argument in this case, which the
California Supreme Court appropriately considered. See 3
Cal. 4th, at 1071-1072, 839 P. 2d, at 1049. The Ninth Circuit’'s
support for its conclusions about Boydewould be extraordi-
narily weak even under the pre-AEDPA de novo standard.
Under § 2254(d), its support for granting habeas isinexcusably
minimal.

C. General and Specific.

The Ninth Circuit’s analys's places the most relevant case
in the margins. It consistently misconstrues Boyde while
ignoring the many similarities between it and the present case.
Those cases it chooses to apply are relevant only a a much
higher level of generality. Lockettaddressed an Ohio death
penalty scheme that expressly limited mitigation to three
narrow circumstances. the victim inducing the offense, the
defendant acting under duress or coercion, and the defendant’ s
mental deficiency. See 438 U. S., at 607-608 (plurality
opinion). Eddingsstruck down a death sentence in which the
trial judge declared that under Oklahoma law he could not
consider thedefendant’ s* ‘ violent background.” ” SeeEddings
v. Oklahoma 455 U. S. 104, 112-113 (1982). In Skipper v.
SouthCarolina, 476 U. S. 1 (1986), the tria court ruled that
evidence of the defendant’s * ‘good adjustment’ ” to jail was
inadmissible. Seeid., at 3. The only decision relied upon by
the Ninth Circuit that involved ajury instruction was Penryv.
Lynaugh 492 U. S. 302 (1989), which held that Texas' scheme
of instructing on three special issues did not allow the sentenc-
ing jury to give mitigating effect to the defendant’s mental
retardation and history of abuse. See492 U. S,, at 322-326.
Although Penry did involve jury instructions, the Texas
instructions are very different from Cdifornia’s factor (k)
instruction analyzed in Boydeand the present case. Compare
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id., at 310 (listing Texas' three special issues), with Boyde 494
U. S, at 374 (factor (k)).

Boyde's much closer and more relevant to the present case
than the decisions utilized by the Ninth Circuit. While these
precedents do establish the genera principle relevant to the
present case, that the sentencer must be allowed to consider all
relevant mitigating evidenceincapital cases, see, e.g, Eddings
455 U. S, at 110, the factual differences between these deci-
sions and the present case limit their utility to this generd
principle. Boyde which addresses the same instruction and a
similar factual context, is the most relevant decision by a
considerable margin. Although there are differences between
it and the present case, this does not require the conclusion that
the California Supreme Court’s application of Boydeis an
unreasonable application of the more general rule.

III. The California Supreme Court’s decision is a
reasonable application of the clearly established
Supreme Court precedent.

There is little question that the California Supreme Court
correctly identified and applied the relevant legal principles
clearly established by this Court. It identified the cases
establishing the principle that a capital defendant is entitled to
have the sentencer consider all relevant mitigating evidence.
See Peoplev. Payton 3 Cal. 4th 1050, 1070, 839 P. 2d 1035,
1047 (1992). Thecaseit choseto rely on, Boydev. California
494 U. S. 370 (1990), simply aoplies this general principle to
the factor (k) instruction that was before the California Su-
preme Court. Seeid. at 377; Payton 3 Cal. 4th, at 1070, 839
P. 2d, at 1048. The primary question in this caseiswhether the
California Supreme Court’s application of this precedent is
reasonable. The answer isyes. The Ninth Circuit’s opinion
“was nowhere close to the mark when it concluded otherwise.”
See Yarbaoughv. Alvarado541 U. S.__, 158 L. Ed. 2d 938,
952, 124 S. Ct. 2140, 2150 (2004).
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The reasonableness of astate court opinion under § 2254(d)
begins by recognizing the habeas petitioner’ s heavy burden in
such cases. Section 2254(d) creates a “ ‘highly deferential
standard’ ” for state court opinions, see Woodord v. Visciotti,
537 U. S. 19, 24 (2002) (per curianm), which the habeas
petitioner bears the burden of overcoming. See Price v.
Vincent 538 U. S. 634, 640 (2003). Any benefit of the doubt
is given to the state court decision under 82254(d). Visciotti,
537 U. S, at 24.

As noted earlier, the similarities between Boydeand the
present case overshadow the differences. Seesupra at 16-22.
Thereisno doubt that, consistent with Boyde factor (k) covers
the non-crime mitigating evidence presented in this case. See
supa, at 20. While the prosecutor’s comment in the present
caseisagreater departurefrom Boyde it isnot constitutionaly
significant. Like the BoydeCourt, the California Supreme
Court evauated the relevant factsin their proper context.

The fact that all of the mitigating evidence in this case
concerns Payton’s conversion to Chridianity is essentia to
understanding the California Supreme Court’s decision. The
BoydeCourt encountered a pardléel situation, where all of the
defendant’ s mitigating evidence was not related to the crime.
That fact resonated strongly in Boydeand also does so here.
Boydeés conclusion, that jurors would read the factor (k)
instruction to turn the penalty hearing into a “ ‘virtual cha-
rade,’ " 494 U. S, at 383 (quoting California v. Brown 479
U. S. 538, 542 (1987)), applies with equal force to this case.

Although thetrial court did not specifically instruct the jury
that the prosecutor’s statements were erroneous, there is no
reason to believe that those statements empowered the jury to
turn the trial into a charade. Defense counsel vigorously
asserted the correct interpretation of factor (k). Arguinglast, he
told the jury that

section (k) may be awkwardly worded, but it does not
preclude or exclude the kind of evidence that was pre-
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sented. It'sacatch-all phrase. It was designed to include,
not exclude, that kind of evidence. [1] Any jury . .. that
was in the position of trying to determine the fairest
possible sentences, select them between death or life
without possibility of parole, would not only want that kind
of evidence but would need it to make an inteligent deci-
sion.” The court did not permit the prosecutor to argue in
rebuttal.” Payton 3 Cadl. 4th, at 1072, 839 P. 2d, at 1049.

Thetrial court responded to the defendant’ sobjectionto the
prosecutor’s remarks by instructing the jury that counsel’s
argument was “ ‘not evidence’ but ‘argument’ ” which had to
be placed in perspective. Seeid., at 1071, 839 P. 2d, at 1048.
Also, the prosecutor’s arguments properly suggested how the
jury could weigh the aggravating and mitigating evidence. See
id., at 1071-1072, 839 P. 2d, at 1049. In this context, it is
highly unlikely that areasonable juror would use the prosecu-
tor’s arguments as an excuse to ignore al of the defendant’s
case, the factor (k) instruction, the prosecutor’ s own statement
about weighing the evidence, the defense counsel’ sarguments,
and thetrial court’ sinstruction that arguments of counsel were
only arguments.

At the very least, the California Supreme Court’s conclu-
sion that there was no congtitutional error is reasonable. In
Lockyer v. Andrade 538 U. S. 63 (2003), the state court’s
decision was essentially in between two of this Court’s prece-
dents, one of which counseled affirmance of the sentence and
the other supporting overturning the sentence on Eighth
Amendment grounds. See supra at 11-12. The state court’s
decision to follow the Supreme Court precedent upholding the
sentence was reasonable under § 2254(d). Seesupra at 11-12.
The case for reasonableness is much stronger here than in
Andrade

Boyde s much closer to the facts of this case than any other
Supreme Court opinion. In Andrade if placed on a scale from
1 to 10, the case for affirmance, Rummelv. Estelle 445 U. S.
263 (1980), would be a 1, and the case for reversal, Solemv.
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Helm 463 U. S. 277 (1983), would be a 10, then Andrade’s
casewould bea5. In the present case, if Boydeisal, and the
closest contrary case, Penryv. Lynaugh 492 U. S. 302 (2002)
would be the 10, then Payton’s case would be a 1.5. Thiscase
shares many similarities with Boydeand virtually none with
Penry There are no valid reasons for ignoring the close
connection between the two.

TheNinth Circuit’ sdecisioniswhat the AEDPA was meant
to prevent. The Eighth Amendment law governing mitigating
evidencein capital casesisfar from clear. For example, Boyde
clarified an admittedly unclear standard for reviewing jury
instructionsthat are claimed toimproperly restrict the consider-
ation of mitigating evidence. See 494 U. S, a 378. Many
casesinthisareaare decided by 5-4 or split opinions. See, e.g,
Lockettv. Ohio, 438 U. S. 586 (1978) (plurality); Eddngsv.
Oklahoma455 U. S. 104 (1982) (5-4). Lackingany definitive
pronouncement from this Court concerning the facts presented
in this case, the California Supreme Court did the best it could
by anal ogizing the case to the closest Supreme Court opinion,
Boyde The Ninth Circuit’s decision to call this unreasonable
simply punishes a state court for analogous reasoning in order
toimposeitsown view of the correct approach to thecase. The
AEDPA isdesigned to prevent mere disagreement with a state
court from being the foundation of a grant of habeas corpus
when the relevant Supreme Court precedent is ambiguous at
best. See Mitchell v. Esparza540 U. S. 12,124 S. Ct. 7, 11,
157 L. Ed. 2d 263, 270 (2003) (per curiam). The case for the
reasonablenessof the California Supreme Court opinioninthis
caseis not merely strong, it is compelling.
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CONCLUSION

The decision of the Court of Appeds for the Ninth Circuit
should be reversed.
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