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executing the prisoner, but also some degree of “rational understanding” of the cohnection between
the crime and the punishment. Panetti, 127 S.Ct. at 2861.

According to Panetti, the “rational understanding” test means just that: a prisoner must have
a present, actual, rational understanding of the connection between his crime and his punishment.
Panetti asserts this “rational understanding” inquity is no different or more subjective than the
similar competence-to-stand-trial inquiry, which requires the prisoner to have a “reasonable degree
of rational understanding” regarding the charges against him. Godinez v. Moran, 509 U.S. 389, 396
(1993) (citing Duskyv. United States, 362 U.S. 402 (1960)). Panetti argues “rational understanding”
must be determined in light of clinical interviews in combination with psychological testing and
review of collateral sources, such as medical records and third parties familiar with the prisoner.

The State argues that it is impossible to determine a prisdﬁer’s actual level ‘of understanding
in a situation where he has every incentive to refuse cooperation in making that determination.
Accordingly, the State argues that “rational understanding” should be determined by evidence
regarding anindividual’s capacity to understand, specifically: (1) any impediments to an individual’s
ability to understand; (2) any impediments to an individual’s ability to communicate; and (3) any
evidence of malingering. Resp. at4. This formulation, however, falls short of the Supreme Court’s
instruction on remand. While the question of whether the Petitioner is capable of understanding the
fact of his execution and the link between his crime and punishment is certainly relevant, the
Supreme Court has clearly established that the Eighth Amendment iriquiry revolves around the
Petitioner’s actual understanding. 127 S.Ct. at 2861. The State’s proposed test may help illuminate

that question, but cannot definitively answer it.
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