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QUESTIONS PRESENTED

1. In light of the decision of the International Court of
Justice in the Avena case, should this Court overrule its
precedent in Breard V. Greene, to the extent it is inconsistent
with Avena?

If the answer to Question 1 isyes, the following questions
arefairly included and required for resolution of the case:

2. Does Avena require suppression of a duly Mirandized
confession obtained afew hoursafter arrest and before any duty
to notify the consulate is overdue?

3. When afederal district court hasrejected an Avena claim
on the merits as well as procedural default, does 28 U. S. C.
§2253(c) permit a certificate of appealability to review that
nonconstitutional claim on appeal ?

4. When a state court has rejected an Avena claim on the
merits as well as on procedural default, does Avena require or
federal law permit reexamination of that nonconstitutional
claim on federal habeas?

(i)
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JoSE ERNESTO MEDELLIN,
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VSs.

Douc DRETKE, Director, Texas Department of Criminal
Justice, Correctional Institutions Division,

Respondent.

BRIEF AMICUS CURIAE OF THE
CRIMINAL JUSTICE LEGAL FOUNDATION
IN SUPPORT OF RESPONDENT

INTEREST OF AMICUS CURIAE

The Crimind Justice Legal Foundation (CJLF)! is a non-
profit California corporation organized to participate in
litigation relating to the criminal justice system asit affectsthe
public interest. CJLF seeksto bring the constitutional protec-
tion of the accused into balancewith therightsof thevictim and
of society to rapid, efficient, and reliable determination of guilt
and swift execution of punishment.

In the present case, petitioner seeks further review of an
issue decided againg him on the merits by the state court,
whichinvolvesneither jurisdiction nor constitutional rights. He

1. Thisbrief was written entirely by counsel for amicus, as listed on the
cover, and not by counsel for any party. No outside contributions were
made to the preparation or submission of this brief.

Both parties have given written consent to the filing of this brief.



seeks an overruling of this Court’s decision in Breard V.
Greene, without resolution of the host of issues such areversal
would raise. Such adecision would create chaos in the lower
courts. It would further delay justice in cases such as the
present one, where justice is already overdue and where the
absence of any prgudicefromthe ViennaConvention violation
isobvious. Such aresult is contrary to the interests CILF was
formed to protect.

SUMMARY OF FACTS AND CASE

Petitioner’ s statement of the case makes no mention of the
facts of the unspeakably brutal crimes committed by José
Medellin and his pack of predators. See Pet. Brief 1-13.
However, these facts are essential to understanding just how
weak his clam of prgudiceis. Cf. Strickland v. Washington,
466 U. S. 668, 700 (1984) (“ Given the overwhel ming aggravat-
ing factors. . ."”).

On the night of June 24, 1993, 14-year-old Jennifer Ertman
and 16-year-old Elizabeth Pena were taking a shortcut home
when they encountered a gang called the Blacks and Whites,
including the petitioner, José Medellin. Medellin v. State, NO.
71,997 (Tex. Crim. App., May 16, 1997), App. to Pet. for Cert.
4a. “When Elizabeth tried to run from appellant, he grabbed
her and threw her to the ground. Elizabeth screamed for
Jennifer to help her. Inresponseto her friend’ s cries, Jennifer
ran back to help, but [two other gang members| grabbed her and
threw her down as well.” 7bid. The group then proceeded to
have“fun” by brutally gang raping both girls, and they bragged
about it afterward. Seeid., at 5a.

“Appellant related to [the brother and sister-in-law of one
of the gang members] that he sexually assaulted one of the girls
and bragged about having‘ opened’ her since she apparently had
been a virgin. As if to accentuate his conquest, appellant
showed Christina his blood soaked underwear. Appellant
related that after another gang member sexually assaulted the



second girl, he ‘turned her around’ and anally raped her.” Ibid.
The gang murdered the girls to prevent them from identifying
their attackers and divided up their possessions. Seeid., at 5a
6a. Medellin personally “took off one of his shoelaces and
strangled at least one of the girlswithit.” Id., at 6a.

The evidence against Medellin included his written state-
ment after arrest, in which he admitted substantial participation
in the crimes, seeid., at 6a; J. A. 14-18, including his personal
participation in strangling Elizabeth. J. A. 17. This statement
was made between 5:54 am. and 7:23 a.m. on the day of his
arrest, June 29, 1993. J. A. 14-15. Medellin informed the
authorities that he was born in Mexico in a pretrial services
interview 6%2hourslater, at 2:55 p.m. See App. to Pet. for Cert.
165a, 171a. Medellin was not advised that he had a right to
have the Mexican Consulate notified, nor was the consulae
notified.

Medellin was convicted of capital murder and sentenced to
death, and the Texas Court of Criminal Appeals affirmed on
direct appeal. Id., a 3a. After the affirmance, Mexican
consular authorities learned of the case and actively assisted in
the preparation of Medellin’s state habeas petition. Pet. Brief
6-7. Theonly prejudicefrom the Vienna Convention violation
clamed by the Consul Generd was that, if they had been
notified prior to interrogation, they would have advised him to
assert his Miranda right to have counsel present during interro-
gation. App. to Pet. for Cert. 172a-173a. TheConsul General’s
affidavit doesnot makeany claim that the consulate would have
arranged for a more effective defense a trial. In addition to
procedural default and standing grounds, the state habeasjudge
also rejected Medellin’s Vienna Convention claim on the
merits:

“16. In the alternative, the applicant failsto show that
he was harmed by any lack of notification to the Mexi-
can consulate concerning his arrest for capital murder;
the applicant was provided with effective legal repre-
sentation upon the applicant’s request; and, the appli-



cant’ s congtitutional rightswere safeguarded . . . .” 1d.,
at 56a.

“17. The applicant . . . fails to show that any non-
notification of the Mexican authoritiesimpacted on the
validity of his conviction or punishment. Ex parte
Barber, 879 S. W. 2d 889, 891-92 (Tex. Crim. App.
1994) (holding that, in order to be entitled to habeas
relief, defendant must plead and prove that complai ned-
of error did, in fact, contribute to his conviction or
punishment).” Id., at 57a.

The Court of Criminal Appeals accepted the trial court’s
findings and conclusions on October 3, 2001. Id., at 32a-33a.

Medellin filed a federal habeas petition on November 28,
2001 and amended it the following July. The petition raised
Sixth Amendment and Due Process issues, in addition to the
ViennaConventionissue. See Medellinv. Cockrell, No. H-01-
4078 (SD Tex., June 25, 2003), App. to Pet. for Cert. 62a. Like
the state habeas court, the Federd District Court rejected the
ViennaConvention claim onthemeritsaswell ason procedural
grounds. “Thepoliceofficersinformed Medellin of hisright to
legal representation before he confessed to involvement in the
murders. Medellin waived his right to advisement by an
attorney. Medellin does not challenge the voluntary nature of
his confession. There is no indication that, if informed of his
consular rights, Medellinwould not have waived thoserightsas
hedid hisright to counsel. Medellinfailsto establish a‘ causal
connection between the [Vienna Convention] violation and
[his] statements.” (Citaion.) Petitioner has failed to show
prejudicefor the ViennaConventionviolation.” /d., at 84a-85a
(footnote omitted).

The Court of Apped sdenied a certificate of appealability.
Medellin v. Dretke, 371 F. 3d 270, 281 (CA5 2004). On the
procedura default point, the Court of Appeas held it was
bound by this Court’ sdecision in Breard v. Greene, 523 U. S.
371, 375 (1998), until such time asthis Court overrulesit. See



371 F. 3d, at 280. On the question of standing, the panel
followed circuit precedent. Seeibid.

SUMMARY OF ARGUMENT

In the event that the Court decides to accommodate the
Avena decision, there are a number of issues that can and
should be resolved in the present case.

First, the taking of a properly Mirandized confession
promptly upon arrest, the only prejudice asserted in state court
inthis case, israrely, if ever, the product of a Vienna Conven-
tion violation. Avena held that notification of the consulate
does not become overdue until long after the typical postarrest
interrogation, and informing the arrestee of consular rights on
top of the Miranda warning is highly unlikely to have any
effect, as two courts have already found in the present case.

When no state court has ruled on the merits, adecision to
follow Avena would render state remedies unexhausted, unless
there has been a post-notification default. A decision that a
treaty overrides procedural default rules would gpply to state
rules as well as this Court’'s Wainwright v. Sykes rule. How-
ever, in a case where a petitioner failed to raise the Vienna
Convention in a proceeding after the consulate has actual
knowledge of the case, Avena’s rationale for overriding the
procedural default ruleisinapplicable, and such claimswould
still be defaulted.

When a federal district court has adjudicated a state pris-
oner’ sViennaConvention claim on habeas corpus, thedecision
cannot be appealed. Under 28 U. S. C. §2253(c)(2), only
constitutional claims can be appealed. Extraordinary remedies
may be available, but they should be reserved for truly extraor-
dinary cases.

Where a state court has adjudicated the Vienna Convention
claim on the merits, the claim cannot be reexamined in federal
habeas. Avena does not require it, and the rule of Reed v.



Farley prohibitsit. The claimisneither fundamental, jurisdic-
tional, nor constitutional .

ARGUMENT

In Breard V. Greene, 523 U. S. 371 (1998) (per curiam),?
this Court rejected an argument based on the Vienna Conven-
tion for threereasons. Firgt, in international law generally and
the Vienna Convention particularly, the procedural rules of the
forum State govern the assertion of rights under the treaty, and
for crimina cases in the United States, that includes the
procedural defaultrule. 1d., at 375. Second, treaty rights do not
stand on any higher plane than federal statutory rights or
congtitutional rights, and these are subject to the procedural
default rule. Id., at 376. Third, Breard's claim of prejudice,
i.e., that the treaty violation actually affected his case, was at
best speculative. Id., at 377.

Petitioner and supporting amici advanceavariety of reasons
for not following Breard, a least on the procedural default
point, based on the decision of the International Court of Justice
in Case Concerning Avena and Other Mexican Nationals (Mex.
v.U. §.),2004 1. C. J. 1 (Mar. 31), (cited below as “Avena”).
See, e.g., Brief for Government of the United Mexican States
asAmicus Curiae 1-4. Respondent will, we understand, submit
severa weighty arguments as to why Breard was correctly
decided and should continue to govern these cases.

2. Petitioner refersto Breard asa“per curiam order.” See, e.g., Pet. Brief
13. Breard is, infact, aper curiam opinion. Itisaprecedent, although
its force as such in this Court is somewhat less than that of an opinion
issued after full briefing and argument. See Hohn v. United States, 524
U. S. 236, 251 (1998). Nonetheless, itisabinding precedent on all the
other courts of the Nation, and the Court of Appeals was therefore
entirely correct to follow it unless and until this Court sees fit to
overruleit. Seeid., at 252-253.



This brief will address a different question, but one that is
fairly included in the question posed by petitioner. Ifthis Court
does decide to accommodate the decision in Avena, what
happens next? Petitioner does not address this question in any
depth, but his conclusion seemsto assume that the case would
go back to the Court of Appeals, to proceed directly to the
merits. Pet. Brief 50. Amicus CILF submitsthat isnot correct.
The Avena decision does not require it, and the law of the
United States does not permit it. Furthermore, to leave unde-
cided the host of questionsraised by an affirmative answer to
petitioner’ squestion would create chaosin thelower courtsthat
could only further delay justicein caseswherejugticeisalready
long overdue.

I. Petitioner’s confession was not the result of a
Vienna Convention violation.

A. The Avena Decision.

The Avena decision involved the claims of 54 Mexican
nationals, including the petitioner in the present case, José
Medellin. Avena, supra, 116 (case number 38). The Interna-
tional Court of Justice (ICJ) rejected many of Mexico’s claims
regarding the nature of the Vienna Convention notification
regquirement and the consequences of noncompliance.

Most importantly, the court rejected the claimthat thetreaty
violation alone necessarily required “ partial or total annulment
of conviction or sentence as the necessary and sole remedy.”
1123. Instead, a causd connection must be shown that “the
violations. . . ultimately led to convictionsand severe penalties
....0 §122. In other words, the burden is on the petitioner to
show “actual prejudice.” 121. Inthisaspect, Avenaisentirdy
consistent with Breard s aternative holding, that even if a
Vienna Convention claim is properly raised and a violation
proved, relief from the criminal judgment requires “ashowing
that the violation had an effect onthetrial.” 523 U. S,, at 377.



B. Exclusion of Confessions.

The Avena decision rejected Mexico’'s claim that in any
retrial after the finding of aviolation, any statement or confes-
sion obtained prior to notification to the arrestee of hisconsular
rightsmust be suppressed. Instead, the confessionissueistobe
considered in each case as apart of the review process. Avena,
supra, 111126-127. That meansacausal connection betweenthe
violation and obtaining the confesson. In American
exclusionary rule parlance, the confession must be the “fruit of
the poisonous tree.” See, e.g., United States V. Patane, 542
U.S._,124S. Ct. 2620, 2625, 159 L. Ed. 2d 667, 674 (2004).

Obvioudly, thereis no causd connection when the confes-
sion precedes the violation. The ICJ rgected the claim that
noticeto the arrestee necessarily precedeinterrogation. Avena,
supra, 185. During preparation of the Convention, suggested
time periods for notification ranged from a minimum of 48
hours up to onemonth. 86. Without explanation, though, the
ICJ nonetheless finds a duty to inform the arrested person as
soon as he is known to be a foreign national or there are
groundsto think he probably is. §88. The ICJgoeson to find
a violation in the case of an arrestee whose birthplace was
stated in the arrest report and who wasinformed 40 hours | ater.
189.

However, thereisno comparabl erequirement of immediacy
regarding actualy notifying the consulate. The ICJ found no
violation of the duty to notify the consulae “without delay”
when notice was given five calendar days and three working
days after arrest. See Avena, supra, 197. Unlikethe Miranda
rule, the Vienna Convention notification provisions were not
drafted with interrogation in mind. “[D]uring the Conference
debates on thisterm, no delegate made any connection with the
issue of interrogation.” 87 (emphasis added); cf. Miranda v.
Arizona, 384 U. S. 436, 445 (1966) (deciding admissibility of
statements obtained during custodial interrogation). Unlike a
request for counsel under Miranda, there is no requirement
under Avena to refrain from interrogation until a request for



consular notification hasbeen fulfilled. Cf. Miranda, supra, a
473-474. Also unlike Miranda, there isno waiver to be made
as acondition for interrogation. Cf. id., at 479.

Given a proper administration of Miranda warnings, a
knowing and voluntary waiver of the right to have counsel
during interrogation, and interrogation taking place promptly
after arrest, there will rarely, if ever be a causal connection
between failureto givethe consular information beforeinterro-
gation and obtaining the confession. Indeed, if the confession
and the information of nationality are obtained in the same
interview, or if nationality islearned later, thereisno violation
at all.

In the present case, Medellin gave his confession within a
few hours of arrest. See supra, at 3. The Consul General says
he would have told Medellin to assert his Miranda rightsif the
consulate had been notified prior to interrogation, see App. to
Pet. for Cert. 172a, but such swift notification of the consulate
(asopposed to the arrestee) is not required by Avena. Evenin
the unlikely event that failureto inform Medellin himself was
aviolation, acausal connection between that violation and the
confession is every bit as speculative as the one rejected in
Breard. 523 U. S., at 377. The District Court’s finding of no
prejudice, App. to Pet. for Cert. 84a-85a, and the state habeas
court findingto the sameeffect are both amply supported by the
facts.

Petitioner asks this Court to order the Court of Appealsto
issue a certificate of appealability (COA). That requires a
substantial showing on both his procedural issue and on the
meritsof hisclaim. Seeinfra, at 16-17. Puttingto onesidefor
the moment the statutory requirement that the claim be constitu-
tional, discussed in Part 1V-A, infra, he has made no showing
at all of a debatably meritorious claim. The taking of his
confession was not aviolation, and his claim of prejudice from
the later violation is stated only in the most general and
conclusory terms. SeePet. Brief 5-6, 41-42. Althoughin Slack
V. McDaniel, 529 U. S. 473, 485 (2000), petitioner was
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permitted to make his meritsshowing on remand, that was only
because the requirements had been unclear up to that point. In
this post-Slack proceeding, petitioner has utterly failed to meet
aclearly established requirement for a COA, and that aloneis
sufficient to affirm denial of the COA.

II. Ineffective assistance as “cause” provides
the model for accommodating Avena’s holding on
procedural default.

The only aspect of Avena that would require a significant
change in American practice to accommodate isits holding on
procedural default. Analysisof thisaspect must beginwith the
ICJ s understanding of the procedural default rule. Quoting
Mexico's argument, Avena defines the procedural default rule
this way: “ ‘a defendant who could have raised, but fails to
raise, alegal issue at trial will generaly not be permitted to
raise it in future proceedings, on appeal or in a petition for a
writ of habeas corpus’.” Avena, supra, 1111 (first emphasis
added);?® see also 1133. Thisisthetria default rule of Wain-
wright V. Sykes, 433 U. S. 72 (1977). Presumably, the word
“generdly” inthisdefinition recognizesthe cause-and-preudice
and actual innocence exceptions. Significantly, Avena’'s
definition excludes defaults a stages of the proceedings later
than trial. Statements in the 4Avena opinion referring to the
“procedural default rule’ therefore do not necessarily refer to
later defaults, and they should only be extended to such defaults
when the underlying rationale of the opinion so requires.

3. The opinion continues at that point: “The rule requires exhaustion of
remedies, inter alia, at the state level and before a habeas corpus
motion can befiled with federal courts.” Thisisnot technically correct.
Exhaustion and procedural default are separate, although related, rules.
See, e.g.., O’Sullivan v. Boerckel, 526 U. S. 838, 848 (1999); id., at
850-851 (Stevens, J., dissenting). ThelCJImay havebeen misledinthis
respect by the abbreviated description in Breard. 523 U. S., at 375.
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The underlying rational e of the procedural default holding
isthat no “provision has been made to prevent [the procedural
default rule’ 5] application in caseswhereit hasbeen thefailure
of the United States itself to inform that may have precluded
counsel from being in a position to have raised the question of
a violation of the Vienna Convention in the initia trial.”
Avena, supra, 1113. Thisrationdeisflawed. When the state
has provided or the defendant has retained competent counsd,
thefailureto inform does not preclude counsel fromraising the
ViennaConventionissue. When defense counsel isineffective,
that ineffectivenessisboth causefor default and anindependent
clamforrelief. See Murrayv. Carrier, 477 U. S. 478, 488-439
(1986).*

If this Court should decide that the Optional Protocol
requires the United States to accept this rationale despite its
flaw, then Carrier provides the guide to accommodate Avena
within the framework of American habeas corpus jurispru-
dence:

“[1]f the procedural default is the result of ineffective
assistance of counsel, the Sixth Amendment itself requires
that responsibility for default beimputed to the State, which
may not ‘conduc[t] trids at which persons who face
incarceration must defend themselves without adequate
legal assistance.” Cuyler v. Sullivan, 446 U. S. 335, 344
(1980). Ineffective assistance of counsel, then, is cause for
aprocedura default.” 477 U. S., at 488.

Where the denial of assistance that defendant was entitled
to receive is the cause of adefault, that denial is sufficient for
the cause prong of the Sykes test. If the Court accepts Avena’s
assumption of acausal connection between thefailureto notify
the consulate and the default of the Vienna Convention claim,

4. Inthe present case, Medellin attacked trial counsel’s performance on
multiple grounds, but failure to raise the Vienna Convention issue and
failure to contact the consul ate himself were not among them. See App.
to Pet. for Cert. 62a.
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then the analogy is complete. Strickler v. Greene, 527 U. S.
263, 288-289 (1999) issimilar, where the prosecutor’ sinadver-
tent nondisclosure of impeachment evidence was both an
element of the petitioner's Brady® claim and cause for his
failureto raise it in state court.

The violation-as-cause raionale only extends to defaults
occurring before the violation is corrected. In Gray v. Nether-
land, 518 U. S. 152, 162 (1996), unlike Strickler, the evidence
which had not been disclosed to defense counsel before trial
was known to habeas counsel before he filed his state habeas
petition. Hence, it was defaulted by failure to raise it in that
proceeding. Similarly, failure to notify the consulate, or to
inform the defendant of hisright to havethe consulate notified,
has no causal connection whatever to any default occurring
after the consulate has actua knowledge, whether through
official channels or any other means. Avena is concerned with
cases where “application of the procedurd default rule would
have the effect of preventing ‘full effect [from being] given to
the purposesfor whichtherightsaccorded under thisarticleare
intended’, and thus violate paragraph 2 of Article 36.” Avena,
supra, 1113. Once the consulate has actual notice, it is not
prevented from assisting the defendant in presenting hisVienna
Convention claim in the next available procedure, asin fact it
did in the present case, Pet. Brief 6-7, and any prior lack of
notice would not be cause for a default beyond that point. Cf.
Avena, supra, 11104, 106(4) (no breach of duty to enable
consulate to arrange representation in cases where consulate
learned of arrest, by whatever means, beforetrial). Application
of the procedural default rule to default after actual notice
would not be a violation of paragraph 2 of Article 36 as
construed by Avena.

5. BradyVv. Maryland, 373 U. S. 83 (1963).
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II1. A decision that Avena’s procedural default holding
is binding on American courts would apply
to state courts as well as federal, and it would
render many claims unexhausted.

Unlike most of the countries of theworld, the United States
of Americais afederation. Inits Avena decision, the Interna
tional Court of Justice dedt with the United States as a whole
and did not purport to resolve the questions of federalism that
comewith compliance. The court quoted itsearlier decisionin
LaGrand (Germany V. United States) 2001 |. C. J 466, 1128
(June 27), that “ “the United States of America, by means of its
own choosing, shall alow thereview and reconsideration of the
conviction and sentence’ . ..." Case Concerning Avena and
Other Mexican Nationals (Mex. v. U. §.), 2004 1. C. J. 1,
131 (Mar. 31). Avena modified this holding by specifying
“that the process of review and reconsideration should occur
withintheoverall judicial proceedingsrelating to theindividual
defendant concerned,” 141, asopposed to executive clemency,
but otherwise left the choice of means to the United States.
Thus, the requirement of review “by the United States courts,”
11121, does not necessarily mean by federa courts.

Concernsof federalism permeatethis Court’ shabeascorpus
jurisprudence, see, e.g., Coleman V. Thompson, 501 U. S. 722,
726 (1991), as well as Congress's most recent word on the
subject, the Antiterrorism and Effective Death Penalty Act of
1996 (AEDPA), 88101-107, 110 Stat. 1214. If the judicial
system of the United Statesis going to accommodatethe Avena
decision, then the distinct responsibilities of the state and
federal courts need to be addressed.

The first question is whether a decision by this Court to
accommodate Avena would have any binding effect on state
courts. Some aspects of this Court’s habeas corpus jurispru-
dence are binding equally on state and federal courts, while
others are only rules of practice for federal courts. To deter-
minethe status of aruleinthisregard, it isnecessary to identify
itsorigin.
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The cause and prejudice test for procedural default had its
originsin afederal prisoner case under 28 U. S. C. §2255 and
took its cause standard from Federal Rule of Criminal Proce-
dure 12(b)(2). See Davis V. United States, 411 U. S. 233, 242
(1973). As later developed and applied to state prisoner
petitions, it is largely a device to prevent evasion of the
exhaustionrule, see O ’Sullivan v. Boerckel, 526 U. S. 838, 848
(1999), which is a limitation on federal courts to protect the
integrity of state procedures. Since it is based neither on the
Constitution nor on afederal statute applicable to state courts,
it is not binding on them. State courts can and do adopt
different tests for procedural default. See, e.g., In re Harris, 5
Cal. 4th 813, 825, n. 3, 829-841, 855 P. 2d 391, 395, n. 3, 398-
405 (1993).

Retroactivity analysis, on the other hand, is binding on the
states. Although they have no obligation to provide collateral
review at all, once astate does provide collaterd review it must
apply retroactively any decision of this Court that would apply
retroactively in afederal collateral review. See Yates v. Aiken,
484 U. S. 211, 217-218 (1988). Because the decision itself is
aconstitutional rule, the Court’ sdecisionregardingitstemporal
reach is similarly binding on state courts.

Self-executing treaties are also binding on state courts. A
treaty standsin the same place in the federal hierarchy of laws
asafedera statute. See 1 R. Rotunda& J. Nowak, Treatise on
Constitutional Law 86.7, pp. 581-582 (3d ed. 1999). It is
subordinateto the Constitution and to | ater-enacted statutes, but
itissuperior to contrary statelaw. Initsonly expressreference
tojudicial review, the Constitution makes treaties, along with
itself and federal statutes, “the supremelaw of theland; and the
judges in every state shall be bound thereby, any thing in the
Constitution or laws of any state to the contrary notwithstand-
ing.” U.S. Congt., Art. VI, 82. Tothe extent that the Optional
Protocol overridesthe procedurd default rule, it overridesstate
procedural default rules, whether statutory or case law, aswell
asthis Court’s Sykes rule.
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A treaty doesnot, however, override alater-enacted statute.
See Rotunda & Nowak, supra, at 582. The pertinent later-
enacted statute in this case, 28 U. S. C. §2254(b), provides

“(b)(1) An application for a writ of habeas corpus on
behalf of aperson in custody pursuant to the judgment of a
State court shall not be granted unless it appears that—

“(A) the applicant has exhaugted the remediesavailable
in the courts of the State; or

“(B)(i) thereisan absence of available State corrective
process, or

“(if) circumstances exist that render such process
ineffective to protect the rights of the applicant.

“(2) An application for awrit of habeas corpus may be
denied on the merits, notwithstanding the failure of the
applicant to exhaust the remedies available in the courts of
the State.

“(3) A State shal not be deemed to have waived the
exhaustion requirement or be estopped from reliance upon
therequirement unlessthe State, through counsel, expressly
waives the requirement.”

In a case where no state court has decided a Vienna
Convention claim on the merits and there is no operative
default rule preventing its consideration in state court, thel ater-
enacted AEDPA forbids the Federal District Court to grant
relief on the merits. The court candeny the claim on the merits
under subsection (2), if itismeritless, but otherwiseit must deal
with the unexhausted claim in the manner this Court decides
this Term in Rhines v. Weber, No. 03-9046, either dismiss or
say.

In the present case, however, the state habeas court rested
its decision on both the procedural default rule and the merits.
The claim of prejudice by the Consul General dealt soldy with
Medellin's confession. See App. to Pet. for Cert. 172a-173a.
Thestate habeas court found the showing unconvincing, seeid.,
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at 84a-85a, just asthis Court did with the pleabargain claimin
Breard, 523 U. S., at 377. Sincethisclaim was decided on the
meritsin state court, the question iswhat further review, if any,
isrequired.

IV. Once a Vienna Convention claim has been
decided on the merits, there is no right to review
on federal habeas or on appeal in federal habeas.

In the present case, petitioner has received not one but at
least two rulings on the merits of his claim that he was preju-
diced by the failure to provide the notifications required by the
Vienna Convention. Both the state habeas trial court and the
Federal District Court ruled in the alternative that, even if the
claim were not procedurdly defaulted, petitioner had failed to
show any prejudice resulting from the violation. App. to Pet.
for Cert. 56a-573, 84a-85a.° By claimingaright to acertificate
of appealability (COA), petitioner isclaiming aright to federal
habeasreview of the state court’ sdecision and appel late review
of the Federal Didrict Court’s decison. He is entitled to
neither. Avena requires only ajudicial review of the prejudice
guestion “whatever may be the actual outcome of such review
and reconsideration.” Avena, supra, 1139. Entitlement to any
review of thereview issolely aquestion of domestic American
law.

A. The AEDPA Appeal Statute.

Whether hewas entitled toit or not, aquestion discussedin
Part 1V-B, below, petitioner received a review of the state
decisioninthe Federa District Court. He now wishesto appeal
that decision to the Court of Appeals. He does not meet the
criterion in the governing statute, 28 U. S. C. §2253(c)(2), “a

6. The Texas Court of Criminal Appeals’ brief order, id., at 32a-33a, is
presumably athird suchruling. SeeYistv. Nunnemaker, 501 U. S. 797,
803 (1991).
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substantial showing of the denia of a constitutional right.”
(Emphasis added). An error on procedurd default is not
sufficient for a COA unless the substantive criterion of the
statuteisalso met. SeeSlackv. McDaniel, 529 U. S. 473, 484-
485 (2000).

Petitioner sought a COA on six grounds. Four of them
related to his right to effective assistance of counsel under the
Sixth Amendment, one was the Vienna Convention claim, and
one was a clam under the Due Process Clause of the Four-
teenth Amendment. See Medellin v. Dretke, 371 F. 3d 270,
274 (CA5 2004). The Court of Appeals held that petitioner’s
Sixth Amendment and Due Process Clause claims did not meet
thestatutory criterion, seeid., 275-281, and petitioner chose not
to seek this Court’s review of those holdings. See Pet. for
Cert. i.

All that is |eft to decide is whether petitioner’s Vienna
Convention claim makes* asubstantial showing of thedenial of
aconstitutional right.” To ask the questionisto answer it. The
Vienna Convention is not in the Constitution.

Surprisingly, petitioner’ sbrief does not mention or cite the
statute governing the relief he seeks or give any reason for
departing fromitsplain meaning. Nor do any of the numerous
supporting amici. We can only anticipate the arguments that
might be made in the reply brief.

One argument might be that the use of the word “ constitu-
tional” in this statute was merely a drafting error and did not
reflect the genuine intent of Congress. Even if we were to
accept the premise that such an argument islegitimate, thereis
no evidence to support the drastic step of ignoring plain
meaning. Thereisno conflict with other sectionsof the statute.
Notortured constructionisnecessary to avoid unconstitutional -
ity, because there is no congtitutional right to an appeal.
Martinez V. Court of Appeal of Cal., Fourth Appellate Dist.,
528 U. S. 152, 160 (2000). No contortion is necessary to avoid
an absurd result, because theresult isnot absurd. Asexplained
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in the next section, constitutiond claims have long had pre-
ferredtreatment over statutory onesin habeas, and treatiesstand
on the same level as statutes.

Prior to AEDPA, the standard for issuance of acertificate
of probable cause was supplied by case law: “ ‘a substantia
showing of the denial of afedera right.” ” Slack, 529 U. S., at
480 (quoting Barefoot V. Estelle, 463 U. S. 880, 893 (1983)).
As Slack explained, AEDPA codified the Barefoot standard
except that it replaced theword*“ federal” with * constitutional .”
Seeid., at 483. When Congress borrows language unchanged
from another legal source, it is presumed to intend an un-
changed meaning. See Evans v. United States, 504 U. S. 255,
259-260, and n. 3 (1992); Williams v. Taylor, 529 U. S. 420,
434 (2000). Conversely, when it makes a change in the
language that is substantive and not stylistic, that change must
be deemed deliberate. Congress meant what it said. Although
the District Court has jurisdiction over statutory and treaty-
based claims, see 28 U. S. C. §2254(a), its decision denying
these claims is not appealable by the petitioner. Indeed, there
will rarely be anything to review on such claims. Jurisdiction
to hear a claim does not mean that habeas corpus is a proper
remedy to grant for it. See Ex parte Watkins, 3 Pet. (28 U. S.)
193, 201 (1830); Scheidegger, Habeas Corpusand the Legisla-
tive Power, 98 Colum. L. Rev. 888, 929-930 (1998). Under
Reed v. Farley, 512 U. S. 339 (1994), discussed in the next
section, habeas corpus as a collateral attack on a judgment is
rarely, if ever, an available remedy for aclaim based on neither
the Constitution nor the jurisdiction of the court.

A final possibility would be the *bootstrap” argument.
Since the Supremacy Clause requires state judges to enforce
federal statutes and treaties, any failure to do so violates the
Supremacy Clause of the Constitution and hence is a constitu-
tional claim. Such an interpretation of the word “constitu-
tional” in 8 2253(c) would render the change made by Congress
to the Barefoot standard a nullity, which issufficient to refute
it.
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Congress' sprohibition of review by theordinary routedoes
not, of course, foreclose all review of adistrict court’ sdenial of
a clam based on statute or treaty. In Felker v. Turpin, 518
U. S. 651, 660-661 (1996), this Court addressed a similar
l[imitation on review of the successive petition “gatekeeper”
decision and held that it did not repeal this Court’s original
habeas jurisdiction. See aso id., a 666 (Stevens, J., concur-
ring); id., at 667 (Souter, J., concurring) (other possibilities).
Theseextraordinary measuresmust, however, remain extraordi-
nary, and not be used routinely to circumvent the intent of
Congress. See Brief for Criminal Justice Legal Foundation as
Amicus Curiae in Bell v. Thompson, No. 04-514, pp. 14-18.
Whatever other means of review may be employed in another
case, petitioner in this case has asked for a COA for a
nonconstitutional claim, see Pet. Brief 50, and Congress has
unambiguously forbidden it.

B. The Hill/Reed Rule.

The Reconstruction Congress extended the federal writ of
habeas corpusto any person restrained of liberty in violation of
the Constitution, laws, or treaties of the United States. See
Scheidegger, supra, 98 Colum. L. Rev., a 932. This law,
enacted primarily to rescue freedmen illegally held in continu-
ing slavery, wasoriginally understood to permit postconviction
relitigation of issues already decided in criminal cases only
when those issues went to the jurisdiction of the convicting
court. See ibid. The concept of “jurisdictional” error was
stretched to more and more constitutional clams until all
congtitutional claims were included, and the pretense of
jurisdiction was dropped. See id., at 932-933. At no time,
however, did the de novo relitigation rule stretch to the full
limit of the jurisdiction to encompass all statutory and treaty-
based claims.

In Sunal v. Large, 332 U. S. 174, 182 (1947), a federd
prisoner was denied the right to relitigate a claim, which
subsequent developments indicated was meritorious, on the
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ground that his claim involved neither his constitutional rights
nor thejurisdiction of thecourt. Hillv. United States, 368 U. S.
424 (1962) held that this distinction in claims continued after
enactment of 28 U. S. C. §2255, which was intended as a
procedural substitutefor habeas without changing the substan-
tive criteria of review. Seeid., at 427-428. The violation of
Federal Rules of Criminal Procedure claimed by Hill “is not
itself an error of the character or magnitude cognizable under a
writ of habeas corpus. It isan error which is neither jurisdic-
tional nor constitutional. It isnot afundamental defect which
inherently resultsinacomplete miscarriage of justice....” Id.,
at 428; see also United States v. Timmreck, 441 U. S. 780, 783
(2979).

Not until Reed v. Farley, 512 U. S. 339 (1994) did this
Court address whether the Hill rule applied to state prisoners.
Such questionsrarely arise, because so few federal statutes and
even fewer self-executing treaties regulate state criminal
procedure. The statute forbidding racial discriminationin jury
selection, 18 U. S. C. 8243, isoneof thefew, but it isdifficult
to see how one could violate this statute without also violating
the Equd Protection Clause asit is presently understood. See
generally Powers v. Ohio, 499 U. S. 400, 408 (1991).

Reedinvolvedthelnterstate Agreement on Detainers(IAD),
aninterstate compact that isboth federal and statelaw. See512
U. S, at 341, 347. Thelndiana Supreme Court considered and
rejected Reed’sIAD claim. Seeid., at 345. The Court rejected
his argument that the Hill rule should be limited to federal
prisoners. “[O]ur decisions assumethat Hill controlscollateral
review—under both 88 2254 and 2255-when a federal statute,
but not the Constitution, is the basis for the postconviction
attack.” Id., at 353-354.” The IAD claim did not go to a

7. The dissent relied primarily on the lack of any distinction between
constitutional and nonconstitutional claims in the language of the
statute. See id., at 365 (opinion of Blackmun, J.). Thisis no longer
entirely true. As explained in Part IV-A, above, Congress expressly
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fundamental defect, at |east aspresented inthiscase. 7d., at 349
(plurality)? The “fundamental defect” exception to Hill's
prohibition of relitigation of nonconstitutional rules may be
entirely superfluous. In today's expansive view of constitu-
tional criminal procedure, it is hard to imagine a claim that
would meet Hill' stest that did not also statea claim under the
Due Process Clause. Seeid., at 357 (Scalia, J., concurring in
part and concurring in the judgment).

“By the Constitution a Treaty is pl aced on the samefooting,
and made of like obligation, with an act of legislation.”
Whitney V. Robertson, 124 U. S. 190, 194 (1888). Reed is
therefore on point. Where astate court hasduly considered the
treaty claim and rendered a decision on it, reconsideration of
that decision is not available on federal habeas corpus. A
different rule might apply if the state courts simply refuse to
abide by the United States' s treaty obligations as construed by
thisCourt, see Reed, 512 U. S., at 355 (plurality), but that is not
what happened in this case. By considering and deciding the
meritsaswell as procedural default, the state court satisfied the
obligation of review in advance of the Avena decision. No
further review in federal court is required by Avena, and no
such review is permitted under Reed.

distinguished constitutional from nonconstitutional claimsin the context
of petitioner’s appeals, and it probably had the Reed rule in mind when
itdid so.

8. Justice Ginsburg’ s opinion isthe opinion of the Court except for Part |1
and the last paragraph of Part IV. Asto those partsitisaplurality, but
it is the opinion concurring on the “narrowest grounds.” See Marks V.
United States, 430 U. S. 188, 193 (1977).
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CONCLUSION

The decision of the United States Court of Appealsfor the
Fifth Circuit denying a certificate of appealability should be
affirmed.
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