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QUESTION PRESENTED

Does the rule of Elstad v. Oregon apply to an alleged
violation of Edwards V. Arizona?

(i)
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IN THE

Supreme Court of the United States

STATE OF MARYLAND,
Petitioner,
Vs.

LEEANDER JEROME BLAKE,
Respondent.

MOTION FOR LEAVE TO FILE
BRIEF OUT OF TIME AND BRIEF AMICUS CURIAE
IN SUPPORT OF PETITIONER

Pursuant to Supreme Court Rule 37.3, the Criminal Justice
Legal Foundation” respectfully moves for leave to file a brief
amicus curiae out of time, and to file the accompanying brief
amicus curiae in support of the petitioner.

Amicus regretsmissing the deadlinefor filing. Amicus was
prepared to file the brief on time for the origina deadline for
filing June 2, 2005. Upon finding out that this Court had
extended thetimefor filing, amicus choseto further review the
brief. Counsel of record did not update the calendering of the
duedatefor filing the brief, causingit to be picked up from the
printer one day late. Counseal of record apologizes for this
failure. Amicus seeks leave to file its brief one day after the

*. This brief was written entirely by counsel for amicus, as listed on the
cover, and not by counsel for any party. No outside contributions were
made to the preparation or submission of this brief.

Both parties have given written consent to the filing of this brief.



June 9, 2005 deadline.” Counsel for both parties have con-
sented to filing the brief.

INTEREST OF AMICUS CURIAE

The Criminal Justice Legal Foundation (CJLF) is a non-
profit California corporation organized to participate in
litigation relating to the criminal justice system asit affectsthe
public interest. CJLF seeksto bring the constitutional protec-
tion of the accused into balancewith therightsof thevictim and
of society to rapid, efficient, and reliable determination of guilt
and swift execution of punishment.

The present case involves Edwards V. Arizona, 451 U. S.
477 (1981), an extension of Miranda V. Arizona, 384 U. S. 436
(1966). Edwards operates at the outer edge of the Fifth
Amendment, suppressing both voluntary waiversand voluntary
confessons. Applying therule of Oregon v. Elstad, 470 U. S.
298 (1985) will ameliorate some of Edwards’ harsh conse-
guences to public safety without undermining its protection of
the Miranda rule. TheMaryland Court of Appeals refusal to
apply Elstad to Edwards needlessly increases Edwards’ cost to
society. Applying Elstad to Edwards will result in the admis-
sion of voluntary confessions which will lead to the conviction
of more guilty criminals, which advances the public safety
interests that the CILF was formed to protect.

June, 2005
Respectfully submitted,

CHARLES L. HoBSON
Attorney for Amicus Curiae
Criminal Justice Legal Foundation

**  This motion includes an interest of amicus curiae, as does the brief.
Sincedeletingtheinterest of amicus curiae from the brief would require
itsreprinting, amicus haschosen to leaveit in the brief in order to avoid
further delay.
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confessons. Applying the rule of Oregon v. Elstad, 470 U. S.
298 (1985) will ameliorate some of Edwards’ harsh conse-
guences to public safety without undermining its protection of
the Miranda rule. The Maryland Court of Appeals' refusal to
apply Elstad to Edwards needlessly increases Edwards’ cost to
society. Applying Elstad to Edwards will result in the admis-
sion of voluntary confessions which will lead to the conviction
of more guilty criminals, which advances the public safety
interests that the CILF was formed to protect.

SUMMARY OF FACTS AND CASE

On September 19, 2002, Straughan Lee Griffin was
murdered in front of his home in Annapolis, Maryland. The
murderers “ shot him in the head, stole his automobile, and ran
over hisbody asthey fled fromthe scene.” Blake v. State, 849
A. 2d 410, 412 (Md. 2004).

Terrence Tolbert was arrested in connection with the crime
on October 25, 2003, and implicated the defendant, Leeander
JeromeBlake. Ibid. Thefollowing day, between 4:30 and 5:00
am., police arested Blake a hishome. At thetime, Blake was
wearing boxer shorts, a tank top, and no shoes. He was
handcuffed and transported to the Annapolis Police Depart-
ment, ibid., where he was then taken to a booking room. 7bid.
In the booking room Detective William Johns, the |ead detec-
tive in the case, administered the Miranda® warnings to Blake.
1bid. After Blaketoldthe officersthat he did not want to speak
without alawyer, hewasplaced in aholding cell at around 5:25
am. Seeid., at 412-413.

Under Maryland law, Blake was entitled to a copy of his
arrest warrant and a statement of his charges. Seeid., at 413,
and n. 3 (quoting Md. Rule 4-212(e)). Detective Johns and
Officer Curtis Reese delivered these to Blake at 6:00 am. See

2. Miranda V. Arizona, 384 U. S. 436 (1966).



id., at 413. Johns explained the charges to Blake, tdling him
that they were serious and that he needed to carefully read the
document and understand it. See ibid. The statement of
chargesindicated that hewas charged with “first degreemurder,
second degree murder, armed robbery, armed carjacking, and
use of a handgun in a crime of violence.” Ibid. The charging
paper also stated that the penalty for first-degree murder was
death, even though Blake was persondly not eligible for that
punishment under Maryland law, because hewasunder 18. See
ibid.

As Detective Johns handed the charging document to Blake
and started to leave, Officer Reese gpopeared and said in aloud
and confrontational tone, “ ‘1 bet you want to talk now, huh!” ”
Ibid. Detective Johnswas surprised by this statement, and said
very loudly within Blake's hearing, “ ‘No, he doesn’t want to
talk to us. He already asked for alawyer. We cannot tdk to
him now.” ” Ibid. Johns, out of concern for Blake's rights,
“told Officer Reese that [Blake] had asked for an attorney and
they could not reinitiate any kind of conversation with him.”
Ibid.

Half an hour later, Detective Johns came back to Blake's
cell togivehimtherest of his clothing, which had been brought
to the station by another officer. /bid. AsJohnshanded Blake
the clothing, Blake asked him, * ‘I can till talk to you? ” to
which Johnsresponded, “ * Are you saying that youwant totalk
tomenow? ” Blake responded, “ ‘yes,” ” and Johns |eft the
area, returning in afew minutes. /bid. He told Blake that he
would haveto give Blakethe Miranda warnings again, and that
hewould be back in afew minutes. Blakewasthen takentothe
interrogation room, reread his Miranda warnings, gave a
waiver, agreed to talk without counsel, and made incriminating
statements to Detective Johns. See id., at 413-414. He aso
agreed to take a polygraph exam, where Blake made additional
incriminating statements. Seeid., at 414.

Atthesuppression hearing, Blaketestified that after hearing
Officer Reese's statement and seeing that he faced the death



penalty he was scared. Id., at 414. Blake claimed that Johns
rather than Blake reinitiated the conversation that led to his
interrogation. Ibid. When asked why he spoke to Detective
Johns after invoking his Miranda rights, Blake stated, * *First
it was what Officer Reese said to me “I bet you want to tak
now, huh!” | was scared cold. Never went through nothing like
this. And | saw my charges and saw | wasfacing death.” " Id.,
at 414.

The trial court held that Officer Reese’s remark was
improper interrogation and, when combined with Blake syouth
and the misinformation about the death pendty, invalidated his
subsequent waiver, rendering his statementsinadmissibleunder
Miranda and Edwards V. Arizona, 451 U. S. 477 (1981). See
849 A. 2d, at 416. The tria court’s ruling did not rely on
Blake's claim that Detective Johns initiated the conversation
that led to thewaiver and incriminating Satements. Seeid., at
414-416. Thetria court’ sfactual discussion follows Detective
Johns' version of events. See App. to Pet. for Cert. 76a; see
alsoid., at 78a(finding Detective Johns' testimony “convincing
and truthful).

The state appealed, and the Maryland Court of Special
Appedls reversed. See 849 A. 2d, at 416. The Court of
Appealsof Maryland granted certiorari “to answer the follow-
ing question: ‘Did the police actions in question constitute the
functional equivalent of interrogation? ” Ibid. It found that
whilethere was no express questioning after Blakeinvoked his
right to counsd, Officer Reese s comment “amounted to the
functional equivalent of interrogation.” Id., at 419. The Court
also held that Blake did not reinitiate contact with the policein
a manner consistent with Edwards. While Blake's question
“*l can still talk to you? might be considered an ‘initiation’ of
contact with the officersin the *dictionary sense’ of the words
used in [Oregon V. Bradshaw, 462 U. S. 1039 (1983)], it could
hardly be said that under the circumstances[Blake] initiated the
contact asthat term is contemplated in thelegal sense.” 7d., at
422. The Maryland high court also ruled that Detective Johns



remarks following Officer Reese's statement did not “negate
the prior unlawful interrogation by Officer Reese” and that the
28-minuteperiod between Reese’ sremarksand Blake sreinitia
tion of contact was not long enough to dissipate the taint of the
purported Edwards violation. Seeibid. The Court of Appeals
reversed the lower court, and reinstated the trial court’s order
granting the suppression motion. 7d., at 243.

This Court granted certiorari on April 15, 2005.

SUMMARY OF ARGUMENT

The Maryland Court of Appeals improperly compromised
public safety because of a smple, immediately corrected
mistake by a police officer. Neither Edwards V. Arizona nor
Miranda V. Arizona supports this unfortunate result.

The Miranda rule, which suppresses voluntary as well as
involuntary confessions, stretches the Fifth Amendment.
Recognizing this, the Court applies Miranda pragmatically,
bal ancing the costs and benefits of suppression. Thishasledto
several decisions limiting Miranda or creating exceptionstoiit.
These limits on Miranda are undiminished by the holding in
Dickerson V. United States that Miranda announced aconstitu-
tiona rule.

As an extension of Miranda, thereis an even greater need
to limit Edwards’ impact on legitimate law enforcement
interests. While Edwards may protect Miranda’ s guarantees,
it accomplishes this goal at the cost of suppressing even more
voluntary confessions. Therefore it should be a least as
susceptible to the same limitations as is Miranda.

The limitation on Miranda found in Oregon V. Elstad
should apply to any purported Edwards violation. Elstad
recognized that the costs of applying the“fruit of the poisonous
tree” doctrine to statements made after a prior statement
contrary to Miranda were too high and the benefits too low.
Since Miranda excluded voluntary as well as involuntary



statements, there was no reason to analogize it to the Fourth
Amendment exclusionary rule. Thisreasoning appliesequally
well to Edwards violations.

Since Miranda and Edwards violationscomefrom different
fact patterns, Elstad applies somewhat differently to Edwards.
An Edwards violation is typicaly preceded by a Miranda
warning. Therefore anew Miranda warning cannot “cure” the
Edwards violation. The key to understanding how Elstad
applies to Edwards is that the suspect’s decision to initiate a
new conversation effectively “cures’ any earlier Edwards
violation. Applying Elstad, an initid Edwards violation does
not taint a subsequent decision by the suspect to initiate
discussion with the police about the crime under investigation.

Blakevalidly waived hisrightsto silence and counsel when
he initiated the conversation with Detective Johns. FElstad
appliesto any alleged violation by Officer Reese of Edwards’
limitson questioning. His satement was asimple mistake that
was quickly corrected by Detective Johns. The break between
thisencounter and Blake' sdecisionto initiate the conversation
with Detective Johns shows that there was no taint that had to
be dissipated before Blake could waivehisrights. Since Blake
never made a suppressible incriminating statement before
making his waiver, the case for the vdidity of his waiver is
arguably stronger than the waiver upheld in Elstad. The fact
that he was handed acharging paper that accurately listed death
as the maximum penalty for first-degree murder does not
change theanalysis. The charging paper did not reflect the fact
that Blake was too young to face the death penalty because it
was not intended to addresstheindividual’ s status at that stage
of the proceedings. Sincethiswasnot an attempt to trick Blake
into waiving hisrights, it has no constitutional significance.



ARGUMENT

“Just as the law does not require that a defendant receive a
perfect trial, only afair one, it cannot realistically require that
policemen investigating serious crimes make no errorswhatso-
ever. The pressures of law enforcement and the vagaries of
human nature would make such an expectation unrealistic.
Before we penalize police error, therefore, we must consider
whether the sanction serves a valid and useful purpose.”
Michigan V. Tucker, 417 U. S. 433, 446 (1974).

TheMaryland Court of Appedsdid not gpply thisprinciple
to the present case. By suppressing avoluntary confession for
an already corrected mistake, the Maryland Court of Appeals
improperly elevated Miranda v. Arizona, 384 U. S. 436 (1966)
and Edwards V. Arizona, 451 U. S. 477 (1981) above ther
status as prophylactic rules. The proper goproach to this case
is grounded in Edwards’ prophylactic nature, and how this
Court hastreated similar situationsin the context of afailureto
warn under Miranda.

I. As a prophylactic rule for Miranda’s prophylactic rule,
expanding Edwards should be more difficult than
expanding Miranda.

AsthisCourt hassaid many times, Miranda V. Arizona, 384
U. S. 436 (1966) created aprophylactic rule. See, e.g., McNeil
V. Wisconsin, 501 U. S. 171, 176 (1991); Michigan V. Harvey,
494 U. S. 344, 350 (1990); New YorkV. Quarles, 467 U. S. 649,
654 (1984); United States V. Patane, 542 U. S. _, 159
L. Ed. 2d 667, 676, 124 S. Ct. 2620, 2627 (2004) (plurdity
opinion). Miranda thus strikes down perfectly voluntary
confessions S mply because officers did not foll ow its prophy-
lacticrule. See Dickerson V. United States, 530 U. S. 428, 444
(2000). This has led to the Court recognizing several excep-
tionsto Miranda’ s generd rule. See, e.g., Quarles, 467 U. S.,



at 657 (public safety); Harris v. New York, 401 U. S. 222, 226
(1971) (use for impeachment).

The fact that Dickerson recognized that Miranda was a
congtitutional rule, see 530 U. S,, at 444, does not undermine
the decisions recognizing exceptionsto Miranda. See Patane,
159L. Ed. 2d, at 677, 124 S. Ct., at 2628 (plurality); id., at 680,
124 S. Ct., at 2631 (Kennedy, J., concurring). Nor should
Dickerson’ srulebe considered to have undermined Miranda’ s
status as marking the outer edge of the Fifth Amendment.
Although amajority of this Court has not labeled Miranda asa
prophylactic rule since Dickerson, a majority recognizes
Miranda’ s outsider status with respect to the core of the Fifth
Amendment. See Chavez v. Martinez, 538 U. S. 760, 771
(2003) (plurality); id., at 778 (Souter, J., concurring) (character-
izing Miranda as* outsidethe Fifth Amendment’ score”). Since
Dickerson, the main source of disagreement over the nature of
Miranda isthe issue of whether Miranda can only be violated
with the admission of an improperly obtained confession, see
Patane, 159 L. Ed. 2d, at 764-675, 124 S. Ct., at 2626 (plurd-
ity), or whether improper questioning may itself violate the
Fifth Amendment even if no evidenceisever admitted. Seeid.,
at 680, 124 S. Ct., at 2631 (Kennedy, J., concurring) (choosing
to not resolvethe question). Miranda’ s statusasaprophylactic
rule does not turn on the answer to thisquestion or Dickerson’s
determination that Miranda isaconstitutional rule. Mirandais
prophylactic because its bright-line rule suppresses some
voluntary confessionsin order to protect the Fifth Amendment
self-incrimination privilege. Dickerson does not change that
fact, and the debate over whether improper questioning can
itself violate the Fifth Amendment should not change Miran-
da’ s prophylactic status.

Miranda, while a constitutional rule, is still malleable.
When the costs of applying Miranda outweigh its bright-line
exclusionary rule, this Court will not alow that decision to
exclude an otherwise voluntary confession. See, e.g., Quarles,
467 U. S., a 657; Patane, 159 L. Ed. 2d, at 676, 124 S. Ct., at



2627 (plurality). Miranda imposes necessary, but artificia
constraints upon the courts and police. This Court found it
difficult to apply the due process voluntariness test inside the
interrogation room. See Haynes V. Washington, 373 U. S. 503,
515 (1963). Miranda’s main advantage is that it provides a
bright-line* or at least brighter-line” rule, Withrowv. Williams,
507 U. S. 680, 694 (1993), for officersand the courtsto follow.
See Berkemerv. McCarty, 468 U. S. 420, 430 (1984). Miranda
isbest viewed as anecessary compromisewhich recognizesthe
inherent pressuresof theinterrogation room, see Dickerson, 530
U. S, at 444, and the difficulty of determining on a case-by-
case basis the voluntariness of a confession obtained during
custodial interrogation. See Moran V. Burbine, 475 U. S. 412,
433, n. 4 (1986) (“the [Miranda] decision . . . embodies a
carefully crafted balance designed to protect both the defen-
dant’ sand society’ sinterests’). Likeany compromise, Miranda
changes as the conditions of its compromise change.

Miranda tilted this balance heavily in favor of accused
criminals. See Caplan, Questioning Miranda,38Vand. L. Rev.
1417, 1469-1472 (1985). It overprotectsthe self-incrimination
privilege by irrebutably presuming that a confession taken
contrary to itsruleisinvoluntary without regard towhether itis
in fact involuntary. See Oregon V. Elstad, 470 U. S. 298, 304,
307, n. 1 (1985). Although there is some coercive pressure
inherent in custodial interrogations, see Miranda, 384 U. S., at
467, these pressures are not 0 great that a knowing and
intelligent waiver isforeclosed under these circumstances. See
id., at 535-536 (White, J., dissenting).

The various exceptions that the Court has created to
Miranda’ s presumption help toamelioraeits potentially harsh
compromise. Stare decisis 1S a substantial reason for the
continued validity of this most controversial decision. See
Dickerson, 530 U. S,, at 443. If Miranda were asinflexibleas
the Fifth Amendment privilege it protects, there would be a
much stronger case for reconsidering it.
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While Miranda isamenableto exceptions, extensions of its
presumption are much more difficult to justify. Miranda itself
is an extension of the Fifth Amendment privilege against self-
incrimination. At thispoint, extending the privilege requiresa
“ *powerful showing' ” that the need to protect the privilege or
judicia enforcement of it outweighs the cost to society. See
Chavez, 538 U. S., at 778 (Souter, J., concurring) (quoting
Miranda, 384 U. S. at 515 (Harlan, J,, dissenting)). Given
Miranda’ s considerable cost to society, it isappropriate that it
should be easier to contract than expand.

Edwards V. Arizona, 451 U. S. 477 (1981) hasarel ationship
to Miranda and the Fifth Amendment that makes it unique.
Edwards’ ruletha al custodid interrogation must cease once
the suspect clearly invokes his or her right to counsel, seeid.,
at 485, like Miranda, is not required by the Fifth Amendment.
See Davis V. United States, 512 U. S. 452, 458 (1994). Instead,
it establishes a “second layer of prophylaxis for the Miranda
right to counsel,” McNeil,501U. S,, at 176, whichis*designed
to prevent police from badgering a defendant into waiving his
previoudy asserted Miranda rights.” Harvey, 494 U. S., at 350;
accord Davis, supra, at 458.

If Miranda’s prophylactic rule must be justified on a
cost/benefit basis, then Edwards must be at |east as susceptible
tothisapproach. Miranda’sprophylacticisdready aconsider-
ableextension of the Fifth Amendment. Edwards’ extension of
Miranda to create asecond layer of protectionis extraordinary.
Miranda itself reflects a subtle balance between the needs of
society and the rights of the accused. See Moran, 475U. S,, a
424. Adding layers to a constitutional edifice is a tricky
business. “This Court is forever adding new stories to the
temples of constitutional law, and the temples have a way of
collapsing when one story too many is added.” Douglas V.
Jeannette,319U. S. 157, 181 (1943) (Jackson, J., concurring in
theresult). Courtsshould be particularly careful in administer-
ing prophylaxis upon prophylaxis, or Miranda’ s subtle balance
may be fatally compromised.
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Davis appliesthisprincipleby reiterating that theinvocation
of counsel necessary to trigger Edwards must be unambiguous.
See 512 U. S, at 459. Edwards created a “rigid prophylactic
rule” Id., at 458 (internal quotation marks omitted). Any
expansion of Edwards’ rigidrule must bejustified by the Court.
Seeid., at 459-460. While Davis’ restrictive view of asuccess-
ful invocation of counsel may hurt some criminal defendants,
thiswasacceptablegiven Edwards’ secondary rolein protecting
the Fifth Amendment privilege. “We recognize that requiring
a clear assertion of the right to counsel might disadvantage
some suspects . . . . [B]ut the primary protection afforded
suspects subject to custodid interrogation is the Miranda
warningsthemselves.” Ibid. Edwards’ extraprotectionshadto
be balanced against society’s need for effective law enforce-
ment. See id., a 461. Those needs outweighed expanding
Edwards beyond unambiguously clear assertions of theright to
counsel. Seeibid.

A similar approach should governthiscase. Proper analysis
of this case closdy parallels Elstad. While the circumstances
are not precisely the same, the case for applying Elstad’s
approachisat least as strong in the present case, and may even
bestronger. Seeinfra, at 21-22. Edwards’ relativelyrigid rule
may serve an important purpose, but applying it to this case
cannot bejustified after acareful consideration of the costs and
benefits of suppressing the incriminating statements.

II. The rule of Oregon v. Elstad can apply to a
violation of Edwards v. Arizona.

Even if Officer Reese's statement violated Edwards V.
Arizona, 451 U. S. 477 (1981), Blake's subsequent incriminat-
ing statements should not be suppressed. Oregon V. Elstad, 470
U. S. 298 (1985) providestheanalysisto reach the proper result
inthis case. Itslimit on the reach of Miranda v. Arizona, 384
U. S. 436 (1966) applies to Edwards with equal strength.
Although there are differences between the questioning
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contrary to Miranda in Elstad and improper questioning under
Edwards, there are many cases where Elstad can apply to keep
an inadvertent impropriety under Edwards from needlessly
tainting a subsequent voluntary waiver and confession.

A. Elstad.

Elstad demonstrates that Miranda’s prophylactic rule is
applied with some flexibility. Like the present case, Elstad
addresses a mistake by the policein their first encounter with
the suspect. Officers Burke and McAllister went to Elstad’s
homewith awarrant for hisarrest for aburglary of aneighbor’s
home. See470U. S, at 300. McAllister asked Elstad’ smother
to step into the kitchen, where he explained that they had an
arrest warrant for her son for the burglary. Id., at 300-301.
Officer Burke remained in the living room with Elstad. Burke
later testified:

“l sat down with Mr. Elstad and | asked him if he was
aware of why Detective McAllister and myself were there
totalk with him. He stated no, he had no ideawhy we were
there. | then asked him if he knew a person by the name of
Gross, and he sad yes, he did, and also added that he heard
that there was a robbery at the Gross house. And at that
point | told Mr. Elstad that | fet he was involved in that,
and helooked at me and stated, ‘ Yes, | wasthere’ ” Id., at
301.

Elstad was then driven to the Sheriff’s headquarters and
about one hour later wasread the Miranda warningsfor thefirst
time. Seeibid. Respondent said that he understood theserights
and wished to talk to the officer. 7bid. Hethen confessed to the
burglary. Seeid., at 301-302.

Although Officer Burke's initial questioning of Elstad
produced an incriminating statement that wasarguably inadmis-
sible under Miranda,? this Court saw no problem in admitting

3. The State conceded that Elstad was in custody, see id., at 315, so the
Court assumed that he was. T he concession seems dubious.
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the subsequent properly warned and waived statement. The
Court noted that two metaphors dominated Elstad’ s argument
in favor of suppression, “ ‘tainted fruit of the poisonoustree’ ”
and “whether a confession can be truly voluntary once the * cat
isout of the bag.” ” 1Id., at 303-304. Miranda and the Fifth
Amendment right it protects are fundamentally different from
the Fourth Amendment exclusionary rule that Elstad’s meta-
phors invoked. See id., a 304. Since Elstad’s argument
“misconstrues the nature of the protections afforded by Miran-
da warnings and therefore misreads the consequences of police
failure to supply them,” hisargument failed. Seeibid.

The Elstad Court noted Miranda’ s dramétic change to the
law of confessions, as its prophylactic rule “required suppres-
sion of many statementsthat woul d havebeen admissibleunder
traditional due process analysis. . ..” [Ibid. The fact that
Miranda’ s irrebuttable presumption swept more broadly than
the Fifth Amendment meant that “patently voluntary state-
ments” were suppressed by itsrule. Id., at 307 (emphasisin
original). Therefore, Miranda suppressed statementsthat could
be used in other circumstances such as for impeaching wit-
nesses. See ibid.; Harris V. New York, 401 U. S. 222, 226
(1971). Thisin turn supported the decision to not extend the
rule of Wong Sun v. United States, 371 U. S. 471 (1963) to the
situations found in Harris and Michigan V. Tucker, 417 U. S.
433, 447-448 (1974). See Elistad, 470 U. S., at 307-308.

Tucker was particularly illustrative of the relationship
between Wong Sun and Miranda. That case addressed whether
Wong Sun should be gpplied to suppress the testimony of a
witness who was discovered through custodid interrogation
without the benefit of Miranda warningswhentheinterrogation
predated the Miranda decision. See417U. S,, at 447-448. The
Court held that the failure to warn Tucker “did not abridge
respondent’ sconstitutional privilege. . . but departed only from
the prophylactic standards laid down by this Court in Miranda
to safeguard that privilege” Id., at 446. Admissibility was
determined by a balancing of interests. It weighed society’s
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strong interest in admitting relevant, reliable evidence of guilt,
see id., a 450, against the minimal extra protection to the
legitimate Fifth Amendment interests served by suppressing the
witness' testimony. Seeid., at 447-448. Since Tucker aready
had the protection of suppressing his own statements under
Miranda, the balance of interests weighed against any addi-
tional exclusion. Seeid., at 450-451.

Similar reasoning drove the Elstad decision.

“We believe that this reasoning applies with equal force

whenthealleged ‘fruit’ of anoncoercive Miranda violation
is neither a witness nor an article of evidence but the
accused’s own voluntary testimony. As in Tucker, the
absence of any coercion or improper tactics undercuts the
twin rationales—trustworthiness and deterrence—for a
broader rule. Once warned, the suspect is free to exercise
his own valition in deciding whether or not to make a
statement to the authorities.” 470 U. S., at 308.

Since Miranda can inhibit people from voluntarily giving
information to the police, it isrestricted to custodial interroga-
tion. Seeid., at 309. While Miranda attempts to provide a
clear guidelinefor thepolice, Miranda’ stheory doesnotaways
governitsreality. Defining custody isdifficult, and the police
necessarily make errorswhileinvestigating crime. /bid. These
errors, however, “should not breed the same irredeemable
consequences as police infringement of the Fifth Amendment
itself.” Ibid. Penalizing the state by invalidating a subsequent
warned and voluntary statement for an earlier transgresson “is
an unwarranted extension of Miranda . . .." Ibid. While
Miranda properly suppressestheinitial statement, the admiss-
bility of the subsequent statement turns on whether the latter
statement is knowing and voluntary. Ibid.

The Court then turned to whether the unwarned incriminat-
ing statement fatally tainted the subseguent confession. See
ibid. The time between an actually coerced statement and a
later statement is relevant to whether the later statement is
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tainted by the coerced confession. See id., at 310. Since a
failureto receive Miranda warnings does not mean that the first
statement was in fact coerced, this principle did not apply to
Elstad’'s second statement. When a warned confession is
“preceded by an unwarned, but clearly voluntary admission” the
better ruleisthat thereisno need for aclear break between the
two statements. Seeid., at 310-311. The subsequent Miranda
warning“ servesto curethe condition that rendered the unwarn-
ed statement inadmissible.” 7d., at 311.

Allowing “the suspect’s conviction that he has let the cat
out of the bag,” see ibid., to taint the warned confession was
inappropriate. Giving voluntary but unwarned statements this
power could hamstring the police, as they could not obtain a
suspect’ s cooperation even if actual coercion played no partin
either the warned or unwarned statements. Seeibid. “Thereis
avast difference between thedirect consequencesflowingfrom
coercion of aconfession by physical violenceor other deliberate
means cal culated to break the suspect’ s will and the uncertain
consequences of the disclasure of a*guilty secret’ fredy given
in response to an unwarned but noncoercive question. ...” Id.,
at 312. Determining what motivated a suspect to confess is
difficult at best. Seeid., at 313-314. Presuming compulsion
from a prior unwarned statement was unwarranted. Seeid., at
314.

Elstad was not a retreat from Miranda. See id., at 317.
However, it did recognize that flexibility was necessary when
awarned statement was preceded by an unwarned one. Seeid.,
at 318. Intha case, the question is whether the second state-
ment is voluntary after looking a the totality of the circum-
stances. Seeibid.

Elstad has not diminished with age. Dickerson v. United
States, 530 U. S. 428 (2000) did not invalidate Elstad in any
way. See United States V. Patane, 542U. S. _,159 L. Ed. 2d
667, 679, 124 S. Ct. 2620, 2630 (2004) (plurality); id., at 680,
124 S. Ct., at 2630-2631 (Kennedy, J., concurring). While
Elstad cannot beinvoked to cover up police abuse designed to
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undermine the Miranda warnings, it isstill undiminished. See
MissouriV. Seibert, 542 U. S. _, 159 L. Ed. 2d 643, 657-658,
124 S. Ct. 2601, 2612-2613 (2004) (plurality) (distinguishing
but not questioning Eistad); id., at 659-660, 124 S. Ct., at 2615-
2616 (Kennedy, J., concurring) (“Elstad was correct in its
reasoning and its result”).

B. Elstad and Edwards.

Elstad’ s reasoning also applies to situations covered by
Edwards. Just as Miranda’ s status as a prophylactic rule was
key to Elstad, the fact that Edwards is a second layer of
prophylaxis is a compelling argument to adopt Elstad in the
proper circumstances. Elstad is based on the notion that
statementstaken contrary to Miranda v. Arizona, 384 U. S. 436
(1966) can be voluntary, see supra, at 13, and that society
should not beunduly penalized for asimplemistakein adminis-
tering Miranda. Seesupra, a 14. This same situation applies
in Edwards. Edwards’ explicitly bright-line rule, see Arizona
V. Roberson, 486 U. S. 675, 681 (1988), suppresses voluntary
waiversand voluntary confessions. Interrogation after arequest
for counsel does not necessarily transform simpl einterrogation
into coercion. Edwards, by forcing the police to cut off
guestioning as soon as the right to counsel is invoked, is
intended to prevent police from “badgering” suspect’s into
waiving their rights, see Michigan v. Harvey, 494 U. S. 344,
350 (1990), which makes sure that any following statement “is
not the result of coercive pressures.” Minnick V. Mississippi,
498 U. S. 146, 151 (1990). Itisnot that every question after the
invocation of counsel necessarily rendersany statement coerced
as a matter of fact. See Solem v. Stumes, 465 U. S. 638, 644
(1984). Rather, given the risks of badgering from prolonged
guestioning, and thedifficulty of determining on acase-by-case
basis how much questioning isin fact too much, the Edwards
ruleactsto “conserve judicial resources’ by keeping the courts
from having to make such difficult decisions. Minnick, supra,
at 151.
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Since Miranda’s relatively bright line also excludes
voluntary confessions, see supra, a 7, and Edwards is Simply
an extension of Miranda, Edwards |eads to even more volun-
tary confessions being suppressed than under an unadorned
Miranda rule. Indeed, this Court has noted that Edwards
excludes otherwise voluntary waivers. See Harvey, 494 U. S,,
at 353. The Elistad Court took great care to prevent a simple
Miranda violation from having the same consequences as an
actual Fifth Amendment violation. See 470 U. S, at 309.
Since Edwards iseven more attenuated from the Fifth Amend-
ment than Miranda, this reasoning applies with even greater
forcein Edwards cases.

Miranda and Edwards are not identical. The typical
Miranda violaion contemplated by Elstad is custodid ques-
tioning without awarning. Seeid., a 301. The"dippery” task
of defining “custody” was invoked by the Elstad Court as one
judtification for itsdecision. Seeid., at 309. Under Eistad, the
subsequent Miranda warning helpsto curetheinitial falureto
warn. Seeid., at 310-311.

Edwards violations usualy occur after the Miranda
warningsaregiven. Inatypical Edwards case, the officerswill
recitethe Miranda warningsto the suspect in custody, who will
then ask for counsel, with interrogation after the invocation of
the right to counsd establishing the Edwards violation. See,
e.g., Edwards, 451 U. S., at 478-479; Roberson, 486 U. S, a
678. When a suspect invokes the right to counsel, reciting the
Miranda warnings again doesnot “ cure” the suspect’ sdecision
to invoke the right to counsel. Unless the suspect chooses to
initiate a new conversation, see Edwards, supra, a 485,
additiond Miranda warnings are irrelevant.

The factual variation between Miranda and Edwards does
not render Elstad irrelevant to Edwards cases. Although they
may involve different facts, Miranda and Edwards cases
operate under the same general principles. The factual differ-
ences between the two simply means that Elstad applies
differently in Edwards casesthan it doesin Miranda cases.
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Elstad’s main principle is that an officer's good fath
mistake in administering Miranda does not forever taint all
future encounters between the officers and the suspect. See
supra, a 14. Thisprinciple can beapplied to Edwards without
doing violence to Edwards, Miranda, or the suspect’s legiti-
mate Fifth Amendment interests. Applying Elstad, asking a
guestion after asuspect invokesthe right to counsel should not
weigh against the validity of the suspect’s decison to initiae
the conversation after the improper questioning isended. Any
admissions made in response to the improper questioning
would be suppressed, but if the suspect chose to initiate
speaking to the police at some later time, then the initial
Edwards violation does not render any later decision to speak
presumptively involuntary.

Edwards’ underlying rationale is that officers must honor
the suspect’ s request to have counsel present during interroga-
tion. See Davis V. United States, 512 U. S. 452, 460 (1994).
“Edwards 1s based on the supposition that suspects who assert
their right to counsel are unlikely to waivethat right voluntarily
in subsequent interrogations.” See Harvey, 494 U. S,, at 350.
Suppressing the responses to any improper guestioning is
enough protection for these interests. Edwards prohibits
interrogation, see 451 U. S., at 484-485. Interrogation is
primarily meant to dicit information from the suspect. If the
police cannot use the information obtained from the improper
interrogation, then the questioning has been frustrated.

Edwards recognizes the suspect’s right to initiate the
conversation after invoking theright to counsel. See451U. S,
at 485. Thefact that an officer may have mistakenly questioned
the suspect after he or sheinvoked the right to counsel should
not deprive the suspect of the ability to subsequently initiate a
conversation with the officers and make a valid waiver of the
rights to silence and counsel. To hold to the contrary would
“imprison aman in his privileges and call it the Constitution.”
Adams V. United States ex rel. McCann, 317 U. S. 269, 280
(1942). If a Miranda violation does not taint a subsequent
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knowing and intelligent waiver, see Eistad, 470 U. S., at 309,
then questioning contrary to Edwards should not taint a
subsequent decision to initiate a conversation with the police.

Elstad held that it would be an unwarranted extension of
Miranda to hold that failure to administer the warningsirrevo-
cably taints the suspect’s ability to waive his rightsfor “some
indeterminate period.” Ibid. This distinguished the Fourth
Amendment doctrine that there must be “intervening events
[that] break the causal connection between theillegal arrest and
the confession so that the confession is ‘ sufficiently an act of
freewill to purge the primary taint.” ” Taylor v. Alabama, 457
U. S. 687,690 (1982) (quoting Brown V. Illinois, 422 U. S. 590,
602 (1975)); accord Elstad, 470 U. S., at 306. Thisrationde
can be adapted to fit Edwards’ specid needs.

Applying Elstad to Edwards does not mean that the state
may characterize any statement from the suspect as an attempt
to initiate speaking to the police. In Edwards, the police
approached the suspect one day after he invoked the right to
counsel and told him that they would question him again, after
which Edwards agreed to talk to the police. See451 U. S,, at
479. Edwards decision to talk was not a decision to initiate
contact as this Court properly held. Seeid., at 487. Applying
therule of Elstad to Edwards does not change this conclusion.

Determining whether the suspect initiated the conversation
after aninvocation isaquestion that courts and police applying
Edwards must already address. See Oregon V. Bradshaw, 462
U. S. 1039 (1983). Whileamajority of the Court in Bradshaw
could not agree on what constituted initiation, see id., at 1048
(Powell, J., concurring), applying Elstad to Edwards does not
add to a court’s burden when addressing thisissue. It smply
recognizes that a prior Edwards violation has no bearing on
whether the suspect did in fact subsequently initiate contact
with the police.

Edwards doesrequire somebreak between thefirst encoun-
ter and a decision by the suspect to initiate the conversation.
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Therefore, beforethe suspect can initiate the conversation, it is
necessary that any prior interrogation must cease. See Christo-
pherV. Florida, 824 F. 2d 836, 845 (CA11 1987). Even though
there was a one-hour delay between the unwarned custodial
guestioning and the subsequent valid waiver in Elstad, see 470
U. S, at 301, Elstad stated that no delay isrequired for avdid
waiver after improper questioning. Seeid., at 310-311. While
this cannot apply to Edwards, the rest of Elstad fits with
Edwards. Most importantly, the fact that interrogation must
first stop does not import the “fruit of the poisonous tree’
doctrine of Wong Sun v. United States, 371 U. S. 471, 488
(1963). Edwards, a"corollary to Miranda,” see Roberson, 486
U. S., at 680, is no doser to this Fourth Amendment rule than
is Miranda. The relatively substantial break between the
Fourth Amendment violation and the confession in the Wong
Sun line of casesis not necessary to establish the initiation of
the dialog under Elstad. Instead, once the suspect asks for
counsel, the necessary break between the initial encounter and
the suspect’s decision to initiate the conversaion is the same
whether or not the suspect isfirst improperly questioned under
Edwards.

Applying Eistad will not impermissibly blur Edwards’
bright line. Clarity isa god advanced by Miranda as well as
Edwards, seeid., at 681, and like Miranda, Edwards cannot be
crystal clear. Edwards is predicated upon custody, which can
be a difficult issue for police. See Eistad, 470 U. S., at 309.
Bradshaw demonstrates that the standard for determining
whether the suspect initiated the conversation isstill undefined
by this Court. If Eistad did not excessively blur Miranda’s
somewhat bright line, then it will do no worseto Edwards’.

Applying Elstad to Edwards will alow more voluntary
confessions to be admitted at trial. Given the states' compel-
ling interestin utilizing such statements, see Moran v. Burbine,
475U. S. 412, 426 (1986); McNeilv. Wisconsin, 501 U. S. 171,
181 (1991), and the minimal harm that their admission will do



21

totheinterests protected by Edwards and Miranda, the balance
weighs strongly in favor of applying Elstad to Edwards.

II1. Blake’s Miranda waiver was knowing and voluntary.

Applying Oregon V. Elstad, 470 U. S. 298 (1985) to this
case demonstrates that Blake' s Miranda v. Arizona, 384 U. S.
436 (1966) waiver wasknowingand voluntary. Whilethereare
differencesbetween thetwo cases, the argument that thewaiver
inthe present caseisvalid isasstrong or stronger than it wasin
Elstad. Blake sencounter with the police demonstrates that an
initial violation of Edwards v. Arizona, 451 U. S. 477 (1981)
does not necessarily taint the suspect’ s subsequent decision to
initiate conversation with the police, waive his Miranda rights,
and incriminate himself.

The primary ways in which the present case differs from
Elstad aretheadlegedly improper interrogation under Edwards,
the lack of aprior unwarned incriminating statement, and the
lack of personalized information about Blake's potential
punishment. Officer Reese’s statement to Blake, while poten-
tially improper under Edwards, does not distinguish Elstad
from the present case. Reese did not repeatedly interrogate
Blake in some effort to break down his will to remain silent
outsidethe presenceof counsel. Instead, Reese sstatement was
immediately contradicted by hissuperior, Detective Johns, who
effectively informed Blake that he did not have to respond to
Reese' s statement, and that no further questioning would take
place. Seesupra, a 3.

Just as the subsequent Miranda warning in Elstad “ serves
to cure the condition that rendered the unwarned statement
inadmissible,” see470U. S., at 311, Detective Johns' statement
neutralized any damage to Blake's rights caused by Officer
Reese’s statement. Detective Johns' immediate correction of
Officer Reese’ s mistake was no mere empty promise. Interro-
gation was cut off and the encounter effectively ended before
Blake could respond to Officer Reese’ s statement. Blake was
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not questioned during the time between Detective Johns
statement and when Blake chose to initiate the conversation
about 30 minutes later. Seesupra, a 3. Even then, Detective
Johnsdid not immediately take up the conversation. Instead, he
simply asked Blake if he wanted to talk to him. See supra, a
3. The discussion took place several minutes later in the
interrogation room, and only after Blake was again given his
Miranda warnings and waived his rights. See supra, a 3.
Applying Eistad, Officer Reese’s improper statement did not
unconstitutionally taint Blake’ s decision to initiate the conver-
sation, and waive his rights to silence and counsel.

This conclusion is reinforced by the second difference
between Elstad and the present case, the fact that Blake never
made a suppressi ble incriminating statement before he decided
to waive his rights. While the Eistad Court held that letting
Miranda’s “cat out of the bag” did not invalidate a Miranda
waiver, seeid., at 313-314, this does not mean that the absence
of unwarned incriminating statements is irrelevant to the
validity of Blake's waiver. Even if the effects of a prior
voluntary statement are “speculative and attenuated at best,”
ibid., silence is less damaging to voluntariness than any prior
incriminating statement, no matter how voluntary that prior
statement may have been. While Elstad could not be expected
to know whether his prior statement was inadmissible, seeid.,
at 316, Blake knew he could avoid incriminating himself by
simply keeping silent. Although accurate knowledge of the
admissibility of the prior statement was not necessary for
Elstad’ swaiver to bevalid, seeid., at 317, Blakewas still ina
better position to make a knowing and voluntary waiver than
Elstad.

The lack of personalized information about Blake's
eligibility for capital punishment does not change the analysis
of his waiver. Improper information does not necessarily
invalidateawaiver of rights. While Miranda doesforbid police
from using tactics“to induce a confession out of trickery,” 384
U. S., at 453, the Constitution does not require that the suspect
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be perfectly informed before making avalid waiver. Asnoted,
“[t]his Court has never embraced the theory that a defendant’s
ignoranceof thefull consequencesof hisdecisionsvitiaestheir
voluntariness.” Elstad, 470U. S,, at 316. Similarly, the police
are not required to inform the suspect about the scope of the
questioning, see Colorado V. Spring, 479 U. S. 564, 577 (1987),
or inform him that counsel wishes to contact him. See Moran
V. Burbine, 475 U. S. 412, 422-423 (1986).

Certain forms of misinformation will invalidate a waiver.
Misrepresenting that afailureto cooperate with authoritieswill
cause the suspect to lose financial aid, or that afriend will lose
a job as a police officer if the suspect does not cooperate
invalidates the waiver. See Spring, 479 U. S., a 576, n. 8
(citing Lynum v. Illinois, 372 U. S. 528 (1963); Spano V. New
York, 360 U. S. 315, 323 (1959)). Miranda condemned as
trickery the police tactic of using rigged lineups in which the
defendantisfalsely identified asthe guilty party. See384U. S,,
at 453. That type of intentional deception is not present here.
What is unconstitutional in these cases is deception about the
interrogation itself, either by fdsely stating that silence would
be punished, or in the Miranda example, that admitting guilt
effectively has no further consequence.

The incomplete information in the charging papers is not
thisform of trickery. Thereisno evidencethat the statement of
the maximum sentence in the charging papers was an attempt
totrick Blakeinto confessing. The charging paper iscomputer
generated, and it states the maximum penalty allowed for that
crime under thelaw. See App. to Pet. for Cert. 39a. Sincethe
penalty entries are not set to the individud defendant at this
stage of the proceedings, see ibid., Blake's charging paper
indicated death as a possible sentence. This is in fact the
maximum sentence for the crime under Maryland law. Al-
though this could not apply to Blake, there was no deception
intended to trick a confession out of Blake.

Blake was not deceived about the consequences of his
decision to speak. Although his self-serving testimony indi-
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cates that the threat of capital punishment may have partially
motivated him to speak, see Blake v. State, 849 A. 2d 410, 414
(Md. 2004), it is no less true that Maryland never deceived
Blake about the consequences of his decision to speak. He
knew that he had aright to remain silent and aright to counsel.
Seesupra, a 3. He also knew the fact that his accomplice had
implicated him, a fact that also motivated him to speak for
himself. See Pet. for Cert 5. Nothing more is necessary for a
knowing and voluntary waiver.

“Onceit is determined that a suspect’s decison not torely
on hisrights was uncoerced, that he at all times knew he could
stand mute and request alawyer, and that he was aware of the
State’ sintention to use his statement to secureaconviction, the
analysisis complete and thewaiver isvalid asamatter of law.”
Moran, 475U. S., at 422-423. Thisiswhat happened to Blake.
He was well informed of his rights and the consequence of
speaking. No one coerced himinto any action. Neither Officer
Reese's corrected mistake nor the operation of a computer
program changes these circumstances or the validity of Blake' s
waiver.

CONCLUSION

The decision of the Maryland Court of Appeals should be
reversed.
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