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QUESTIONS PRESENTED

1. Did Mills v. Maryland createa* new rule” withinthe
meaning of Teague V. Lane, such that it does not apply retro-
actively tooverturnjudgmentswhich becamefinal beforeit was
announced?

2. Was the Pennsylvania Supreme Court’ s decison in this
case, that jury instructions which track the wording of the
Pennsylvania statute comply with Mills, “contrary toor . . . an
unreasonable application of clearly established Federal law”
within the meaning of 28 U. S. C. §2254(d)(1)?

(i)
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GEORGE E. BANKS,
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INTEREST OF AMICUS CURIAE

The Criminal Justice Legal Foundation (CJLF)* is a non-
profit California corporation organized to participate in
litigation relating to the criminal justice system asit affectsthe
publicinterest. CILF seeksto bring the due process protection
of the accused into balance with the rights of the victim and of
society to rapid, efficient, and reliable determination of guilt
and swift execution of punishment.

Therulesof Teague v. Lane and 28 U. S. C. §2254(d) are
important and independent limitations on collatera review.
The Court of Appeals erroneously narrow interpretation of

1. Thisbrief was written entirely by counsel for amicus, as listed on the
cover, and not by counsel for any party. No outside contributions were
made to the preparation or submission of this brief.

Both parties have given written consent to the filing of this brief.



these rules will neediesdy delay enforcement of the death
penalty, reducing its deterrent effect. Thesede ays are contrary
to therights of victims and society which CJLF was formed to
advance.

SUMMARY OF FACTS AND CASE

Over twenty yearsago, George Banks* shot fourteen people
... killing thirteen and wounding one.” Commonwealth V.
Banks, 521 A. 2d 1, 3 (Pa 1987), cert. denied, Banks V.
Pennsylvania, 484 U. S. 873 (1987). The dead included seven
children. Seeid., at 5. Hewas sentenced to deathin 1983. /d.,
at 3. Despite the absence of any doubt regarding hisidentity as
the perpetrator, seeid., at 8, the execution of the judgment has
been delayed for two decades of repetitive review, including a
direct appeal, two state collateral reviews, two federal habeas
petitions, and associated appeals and petitions for certiorari.
See Banks V. Horn, 63 F. Supp. 2d 525, 530-531 (MD Pa.
1999).

Inthe current round, the United States Court of Appealsfor
the Third Circuit denied most of his claims, but it vacated the
death sentencebased on itsdisagreement with the Pennsylvania
Supreme Court regarding the application of Mills v. Maryland,
486 U. S. 367 (1988), a precedent esteblished after Banks
sentence became final on direct review. See Banks v. Horn,
271 F. 3d 527, 540-541 (CA3 2001).

This Court granted certiorari and summarily reversed in
Horn v. Banks, 536 U. S. 266 (2002) (per curiam). The per
curiam opinion confirmed that the nonretroactivity rule of
Teague V. Lane, 489 U. S. 288 (1989) remains an independent
limitation on federal habeas corpus and remanded for determi-
nation of whether Mills wasanew rule. 536 U. S,, at 272.

Onremand, the Third Circuit panel divided. Thetwo-judge
majority held that Mills was not a new rule within the meaning
of the Teague line of cases. Banks v. Horn, 316 F. 3d 228, 229-



230 (CA3 2003). The third judge believed Mills was a new
rule, but also believed that when a state court waives its
procedural default rule and considers on collateral review a
claim that could have been raised on direct apped, the case is
not “fina” within the meaning of Teague until the completion
of the collateral review. Id., at 255 (Sloviter, J., concurring).?
This Court granted certiorari on September 30, 2003.

SUMMARY OF ARGUMENT

Mills v. Maryland clearly qudifies as a“new rule” under
the nonretroactivity jurisprudence of Teague V. Lane and its
progeny. The fact that more than one court has come to the
opposite conclusion indicates that further clarification of
Teague isin order.

A more objective, and less easily evaded, definition can be
distilled from Justice O’ Connor’s opinion in Wright v. West,
withafew caveats. Generally, therule of acaseisnew if it can
be distinguished factudly from the precedents that support it,
and the distinction is arguably material, i.e., a difference
sufficient to support an argument that the earlier cases should
not govern. Inaddition, aruleisnew if other precedents could,
at the time, reasonably be interpreted as contrary to the rule.

Mills extended federal regulation of state capital sentencing
procedure further and more intrusively into an area previously
thought to be the province of the states. It is distinguishable
from Lockett v. Ohio and Eddings v. Oklahoma, which only
governed the substantive factors for decision and not the
procedure by which the sentencer reached its decison. This
caseistherefore like the many prior cases where this Court has

2. Judge Sloviter made no attempt to reconcile her unique definition of
finality with the fact that this Court applied the usual definition in
identical circumstancesin Sawyer v. Smith, 497 U. S. 227 (1990). See
Brief for Criminal Justice Legal Foundation as Amicus Curiae in Horn
V. Banks, No. 01-1385, pp. 4-5.



held similar expansions (or proposed expansions) to be new
rules, including Saffle v. Parks, Sawyer V. Smith, and O Dell V.
Netherland.

The second exception to the rule of Teague v. Lane has
been the source of considerable confusion and much unneces-
sary litigation. In 1971, its purpose was to explain Justice
Harlan’s concurrence in the retroactive application of Gideon
V. Wainwright, which was then only eght yearsold. Today, it
isarelic. No rulesof the “primacy and centrality” of Gideon
remain to be made, and none have been made for many years.

The unnecessary, unproductive litigation of this obsolete
exception can be greatly reduced, in capital cases, by declaring
it per se inapplicable to new rules governing the discretionary
sentencing decision. Sawyer v. Whitley held that discretionary
sentencing issues never amount to a* fundamental miscarriage
of justice” for the purpose of the exception to the procedural
default rule, and the same considerations justify aper se rule
here.

The present case is distinguishable from Mills. Teague
precludesthe new rulethat the Third Circuit created to apply to
Pennsylvania, and the Antiterrorism and Effective Death
Penalty Act of 1996 (“AEDPA”) precludes collateral attack on
the Pennsylvania Supreme Court’s reasonable (and correct)
application of Mills.

ARGUMENT
I. Mills was a new rule.

A. New Rules and Factual Distinctions.

The Court of Appeals holding in the present case, that
Mills v. Maryland, 486 U. S. 367 (1989) is not a new rule for
the purpose of Teague v. Lane, 489 U. S. 288 (1989), isclearly
erroneous for the reasons stated in our brief at the petition
stage. Indeed, as we noted there, the opinion “comes closeto



acatalog of all the ways this Court has held that federal court
should rot conduct a Teague inquiry.” Brief for Criminal
Justice Legal Foundation as Amicus Curiae in Support of the
Petition for Writ of Certiorari in Beard v. Banks, No. 02-1603,
p. 5. This case could readily be decided on the points stated
there. However, this case presents an opportunity to clarify the
Teague body of jurisprudence, make it more coherent, and
reduce unproductive litigation with its attendant expense and
delay.

Sinceit wasannounced 14 years ago, therule of Teague has
been subject to two main objections. The first was that this
Court had improperly cut off habeas relief in cases where
Congress had intended that such relief be granted. See Teague,
489 U. S, at 327-328 (Brennan, J., dissenting). Whatever the
merits of this position may have been in 1989, AEDPA
eliminated any basis for it. There can be no doubt that Con-
gress enacted this law with awareness of Teague and with the
intent that it continue. See28 U. S. C. §2244(b)(2)(A); Tyler
v. Cain, 533 U. S. 656, 665 (2001).

The second principal criticismisthat the Teague ruleis so
confusing and generates so much litigation that its cost exceeds
itsvalue. Specificdly, the claim has been made* ‘that Teague
has spawned far more confusion than it has eliminated,” . . .
[and] [t]he only certain result is additional delay.” In re
Gallego, 18 Cal. 4th 825, 848, 959 P. 2d 290, 306 (1998)
(Brown, J., concurring and dissenting) (quoting Friedman,
Failed Enterprise: The Supreme Court’s Habeas Reform, 83
Cal. L. Rev. 485, 519 (1995)).

There has indeed been much confusion and unnecessary
litigation over Teague issues. The source, however, is not the
Teague ruleitself but rather the persistent attemptsto evadeit.
The decision of the Court of Appeals in the present caseis a
primeexample. The status of Mills asanew ruleissimpleand
obvious, and the years of additiond litigation in this case
appear to be theresult of that court’ s determination to overturn



this and numerous other Pennsylvania death sentences, rather
than any genuine difficulty in the question.

One of the purposes of the Teague ruleisto avoid continu-
ally forcing “the Statesto marshal resourcesinorder tokeepin
prison defendants whosetrials and appeal s conformed to then-
existing constitutional standards,” Teague, 489 U. S,, at 310,
resources which could be better spent in improved trials and
initial appeals. See Mackey v. United States, 401 U. S. 667,
691 (1971) (Harlan, J., concurring in part and dissenting in
part). This purpose is defeated if “new rule’ is not defined
clearly enough that easy cases like this one can be quickly
resolved. In most cases, the states should haveto marshal only
minimal resourcesto have a Teague-barred claim dismissed on
that ground in the District Court, and such claims should
generally not qualify for a certificate of appedability. See 28
U.S. C. §2253.

In search of adefinition of “new rule”’ that ismore objective
and less subject to evasion, it isuseful to return to the basics of
what is a precedent and what isarule. The essence of prece-
dent isthat anew case which islike a previously decided case
should be decided the same way. “A solemn decision upon a
point of law, arising in any given case, becomes an authority in
alikecase....” 1J. Kent, Commentaries on American Law
*475 (8th ed. 1854). That is the easy part. The hard part is
deciding which cases are alike and which are different in
important aspects, given the infinite variationsin the complete
factsof real cases. SeeD. Chamberlain, The Doctrine of Stare
Decigs: Its Reasons and Extent 11-15 (N. Y. St. Bar Ass.
1885); Schauer, Precedent, 39 Stan. L. Rev. 571, 577 (1987).
The most useful discussion for this purpose can be found in a
classic law review article by Cambridge Professor Arthur L.
Goodhart, Determining the Ratio Decidendi of aCase, 40 Yale
L. J. 161 (1930). Goodhart examines and rejects the proposi-
tionsthat the ratio decidendi can befound in either the abstract
statement of the rule in the opinion or in the unexplained facts
of the caseitself. SeeBrief for Criminal Justice Legal Founda-



tion as Amicus Curiae in Grutter V. Bollinger, No. 02-241, pp.
6-7. Instead, the precedent consists of the material facts of the
case and the result based on them. Therule is tha any case
with the same material facts must yield the same result. Cases
which differ in their material facts are not controlled by the
precedent. Thecritical questioniswhich factsarematerid. “It
isby hischoice of the material factsthat thejudgecreateslaw.”
Goodhart, supra, at 169.

This view of what is a “rule” is consistent with Justice
O’ Connor’ sexplanation of Teaguein Wrightv. West, 505 U. S.
277, 304 (1992) (opinion concurring in the judgment).

“To determine what counts as a new rule, Teague
requires courts to ask whether the rule a habeas petitioner
seeks can be meaningfully distinguished from that estab-
lished by binding precedent a the time his state court
conviction becamefinal. . .. If aproffered factual distinc-
tion between the case under consideration and pre-existing
precedent does not change the force with which the prece-
dent’s underlying principle applies, the distinction is not
meaningful, and any deviation from precedent isnot reason-
able.”

A meaningful distinction is not necessarily one that the
court will ultimately holdisdecisive, so astorequire adifferent
result. If it were, there would be no difference between the
Teague inquiry and the merits. The “meaningful distinction”
guestion must be considered together with the “inquiry as [to]
whether ‘reasonable jurists could disagree as to whether a
resultisdictated by precedent.” Ibid. (Quoting Sawyer V. Smith,
497 U. S. 227, 234 (1990)). A meaningful distinction is one
that reasonablejuristscould concluderequiresadifferent result,
not necessarily one that the court will conclude requires a
different result.

The evolution of constitutional rules of criminal procedure
istypically a series of decisions beginning with a requirement
of the Bill of Rightsas originally understood and extending its



rule further from the core, until a point is reached where
countervailing policies permit no further extension. For
example, the Self-Incrimination Clause begins with the
common-law rulethat the defendant in a criminal case cannot
be called to the stand and required to testify. See United States
V. Balsys, 524 U. S. 666, 674, n. 5 (1998); Miranda V. Arizona,
384 U. S. 436, 510-515 (1966) (Harlan, J., dissenting). From
there, Bram v. United States, 168 U. S. 532, 557-558 (1897)
held that an out-of-court statement coerced by |aw enforcement
could not be introduced in the trid. This extension was
necessary to prevent the core purpose of the rule from being
defeated, and it only had a minimal impact on the countervail-
ing policy of bringing to the trier of fact all relevant, reliable
evidence, because coerced confessions are so notoriously
unreliable. Miranda wasavery long extension, excluding from
the prosecution’s case in chief any in-custody statement taken
without warnings and an express waiver. Although Miranda
furthered the policiesof theearlier cases, it did so at ahugecost
to the countervailing policy, excluding confessions which are,
in fact, voluntary. See Oregon V. Elstad, 470 U. S. 298, 307
(1985). Edwards V. Arizona, 451 U. S. 477, 484-485 (1981)
excluded confessions taken when police ask again for awaver
after the suspect has once invoked his rights. Arizona V.
Roberson, 486 U. S. 675, 682-683 (1988) further extended this
ruleto caseswhere the second request was made by adifferent
law enforcement agency, investigating a different crime.
However, Michigan V. Tucker, 417 U. S. 433, 451 (1974)
declined to extend the rule of exclusion to the “fruit” of the
interrogation, and New York v. Quarles, 467 U. S. 649, 657
(1984) made an exception for questioning necessary to deal
with an imminent threat to public safety.

Each of these cases can be viewed asinvolving ameaning-
ful factual distinction from the earlier casesinthe series. The
voluntary but unwarned confessions in Miranda are certainly
distinguishable from the coerced confession in Bram, and
reasonable jurists could and did disagree that exclusion was
required. See Miranda, 384 U. S., & 525 (Harlan, J., dissent-



ing). Miranda was therefore anew rule. SeeJohnson V. New
Jersey, 384 U. S. 719, 731 (1966) (“in conformity with previ-
ously announced congtitutional standards’). Roberson is
meaningfully distinguishable from Edwards, in that arepeated
request for a waver which the suspect has already refused is
more threatening to the right against self-incrimination than a
new request regarding adifferent offense, and arule of exclu-
sion covering multiple offenses keeps out more valid evidence
than arulewhich only coversone. Reasonablejuristscould and
did believe that this difference was material and called for a
different result. See Roberson, 486 U. S., at 693 (Kennedy, J.,
dissenting). Therefore Roberson was anew rule, even though
the question in the case could be characterized as whether to
make an exceptionto theexisting rule. See Butler v. McKellar,
494 U. S. 407, 414-415 (1990). The factua distinction in
Quarles was sufficient to convince amajority of the Court that
the cost to society of exclusion outweighed the benefit of
further protecting the privilege against self-incrimination, even
though the facts of the case fit within the abstract statement of
therulein Miranda. See 467 U. S., at 657. The “public safety
exception” question was undecided until Quarles resolved it,
and Quarles did so without overruling any precedents. Had the
decision gone the other way, it would have been anew rule.

These cases demonstrate that it is not sufficient, for the
purpose of a Teague analysis, to lift an abstract statement of a
principlefrom acase and find that asubsequent case fitswithin
thetermsof that statement. Future cases will present meaning-
ful factual distinctions that were not anticipated in the earlier
opinion, and the guestion of whether the distinction makes a
difference remains open until that question isdecided in acase
which presentsit. That ishow the law develops gradually, but
“[t]he principle announced in Teague serves to ensure that
gradual developmentsin the law over which reasonable jurists
may disagree are not later used to upset the finality of state
convictions valid when entered.” Sawyer v. Smith, 497 U. S.
227, 234 (1990).



10

We can see this principle in operation throughout this
Court’s Teague jurisprudence. In GilmoreV. Taylor, 508 U. S.
333, 341 (1993), the fact that the instruction in question
involved an affirmative defense rather than the elements of an
offense was a meaningful distinction from the In re Winship,
397 U. S. 358 (1970) line of cases. “Because our cases do not
resolve conclusively thequestion. . ., resolution of theissueon
habeas would require us to promulgate anew rule.” Gilmore,
supra, a 351 (O’ Connor, J., concurring in the judgment).

InO’Dellv. Netherland, 521 U. S. 151, 165 (1997) instruc-
tion about the defendant’s lega €igibility for parole, see
Simmons V. South Carolina, 512 U. S. 154 (1994) was distin-
guishable from the jury’s consideration of facts regarding a
defendant’s good behavior in prison in Skipper v. South
Carolina, 476 U. S. 1, (1986), even though both bear on the
question of future dangerousness. “Itisastep fromaruling that
a defendant must be permitted to present evidence of that sort
to arequirement that he be afforded an opportunity to describe
the extant legal regime.” O’Dell, supra, a 162. The O’Dell
Court did not say how large a step, and it did not need to.
Simmons was rationally distinguishable from Skipper on that
basis, and therefore it created anew rule.

In Caspariv. Bohlen, 510 U. S. 383, 388 (1994), the Eighth
Circuit had rejected a Teague objection, saying “ ‘it is a short
stepto apply the sasmedoubl e jeopardy protection to anon-capi-
tal sentencing hearing asthe Supreme Court applied to acapital
sentencling] . . . hearing.” ” This Court reversed. Ibid.
Whether short or long, it was still a step, and the fact that
Bohlen's case was not capital provided a rational basis for
distinguishing Bullington v. Missouri, 451 U. S. 430 (1981).
See Caspari, supra, at 392.

Three caveats apply to the factual distinction approach to
Teague analysis. First, for some rules the operative “fact” is
itself amixed question of law and fact. “If therulein question
is one which of necessity requires a case-by-case examination
of the evidence, then we can tolerate a number of specific
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applications without saying that those gpplications themselves
createanew rule.” Wrightv. West,505 U. S,, at 308 (K ennedy,
J., concurring in the judgment). SeeBrief for Criminal Justice
Legal Foundation as Amicus Curiae in Yarborough v. Alvara-
do, No. 02-1684, Part |1-B.

Second, it is important to keep in the foreground the
requirement that the factual distinction need only be one that
“[a] reasonable jurist [at the time] could have drawn . . ..
O’Dell, 521 U. S,, at 165 (emphasis added). Tothisend, itis
preferable to drop the term “meaningful” used in Justice
O’ Connor’s Wright opinion, because that term is so easily
susceptibleto evasion. Anarguably material factual distinction
is one that “change[s] the force with which the precedent’s
underlying principle applies,” 505 U. S., at 304, because it
either makes the policy behind the precedent less weighty or it
makes the countervailing considerations more so. The change
in force may not be sufficient to change the outcome when the
meritsare finally decided, but any changeintheright direction
issufficient to make the question an open oneand itsresolution
anew rule.

Third, it must be recognized that the Supreme Court
precedents in an area are not dways “a modd of clarity.”
Lockyer V. Andrade, 538 U. S. 63, 155 L. Ed. 2d 144, 155, 123
S. Ct. 1166, 1173 (2003). Even when one precedent would
appear to dictate a particular result if considered in isolation,
another precedent may be reasonably interpreted to point in the
other direction. Sawyer, 497 U. S,, at 236-237, noted contrary
indications from prior cases in concluding tha Caldwell v.
Mississippi, 472 U. S. 320 (1985) was anew rule. O’Dell, 521
U. S, a 162-166, relied on indications in Caldwell and
California V. Ramos, 463 U. S. 992 (1983), that instruction of
juriesregarding postsentencing review isamatter for thestates,
in holding that Simmons was a new rule. These contrary
indications were sufficient to make Simmons a new rule,
“[w]hatever support Gardner and Skipper, standing alone,
might lend to petitioner’s claim that Simmons was a foregone
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conclusion . . ..” O’Dell, supra, a 162 (emphasis added).
Because “ Teague asks sate-court judges to judge reasonably,
not presciently,” id., at 166, the resolution of contrary indica
tionsin this Court’s precedentsis anew rule.

A focus on arguably materid factud distinctions should
curb the most egregious failures to apply the Teague rule. In
Bohlen, there can be no doubt that the capital/noncapital
distinctionisonethat reasonable people might findmaterid. In
Saffle v. Parks, 494 U. S. 484, 490 (1990), there is no doubt
that an instruction that tells the jury not to consider mitigating
evidence at al is different from one that tells them not to be
swayed by sympathy, and the argument against the latter is
weaker than the argument against the former.

B. The “Old Rule” Cases.

From any survey of thisCourt’ s Teague cases, it isapparent
that most of thisCourt’ sdecisionsinfavor of defendantson full
briefing and argument are ultimately held to establish new
rules. That is not surprising, since this Court’s discretionary
certiorari jurisdictionisexercised primarily toresolvedisagree-
ments among the federal courts of appeals and state supreme
courts, see Supreme Court Rule 10, and most disagreements
among these high tribunals are reasonable. Even so, there are
afew cases that resolved disputed questions on habeas in the
petitioner’s favor, and these must be reconciled with the other
Teague casesif possible.

In Penry V. Lynaugh, 492 U. S. 302 (1989), the defendant
was a three-time rapist who murdered his third victim to keep
her quiet. See id., at 322. He claimed to be retarded.® In
accordance with Texas law, the jury was instructed to answer
thethree Texas“ special issues,” and the sentence depended on
theanswer. Seeid., at 310-311. In effect, the only mitigation

3. A jury has since found that Penry is not, in fact, retarded. Babineck,
Texas Jury Rejects Rapist’s Retarded Claim, Associated Press, July 3,
2002.
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ajury can consider under this system is evidence relating to
lack of deliberation or intent, nondangerousness in the future,
or response to provocation by the victim.

If Lockettv. Ohio, 438 U. S. 586 (1978) (plurality opinion)*
and Eddings v. Oklahoma, 455 U. S. 104 (1982) were the only
precedents involved, Penry would have been an easy case. In
Lockett, the Ohio statute only alowed three circumstances to
avoid a death sentence: victim facilitation of the offense,
duress, or amental defense. See 438 U. S, at 593-594. The
plurality announced that states must allow consideration in
mitigation of “any aspect of a defendant’s character or record
and any of the circumstance of the offense . . ..” Id., at 604
(emphasis added).

After reviewing the 1976 decisions, including Jurek v.
Texas, 428 U. S. 262 (1976), the Lockett plurality said, “None
of the statutes we sugtained in Gregg and the companion cases
clearly operated at that time to prevent the sentencer from
considering any aspect of the defendant’ s character and record
or any circumstances of his offense as an independently
mitigating factor.” 438 U. S., at 607 (emphasis added). That
statement was demonstrably false. Regardless of how broadly
the Texas courts allowed the defendant to state his case to the
jury, cf. ibid., thelaw still required thejury to consider only the
special issues, and it plainly did not alow other circumstances
as “independently mitigating factor[s].”

Eddings confirmed that Lockett meant what it said and
elevated itsruleto magjority opinion status. In abenchtrial, the
judge believed he could not consider Eddings' bad-childhood
evidence in mitigation, and this was a violation of the Lockett
rule. See455U. S, at 112-115.

4. Although Justice Blackmun’s concurrence is the opinion on the
“narrowest grounds,” cf. Marks v. United States, 430 U. S. 188, 193
(1977), we refer only to the plurality opinion because of its later
acceptance by the Court in Eddings.
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Penry is not distinguishable from Eddings. Penry’'s
retardation evidence, if believed, was no less an argument
againgt the death penalty than Eddings’ mitigation evidence.
See492 U. S, at 318-319. Thebench-trial judge’ sunderstand-
ing of the law is not distinguishable in any rdevant way from
jury instructions. See Eddings, 455 U. S., at 114.

The best argument of the state and the dissent for denying
Penry’s collateral attack on his sentence was that the Texas
system used in his trial had been upheld in Jurek. See 492
U. S, at 355 (Scalia, J.,, dissenting). To make a petitioner’s
claim Teague-barred, theinterpretation of precedent ascontrary
to the claim need only be reasonable. See supra, a 11. The
Penry dissent’ sinterpretation of Jurek wascertainly reasonable.
The problem is that this interpretation had aready been
nullified by the disingenuous mischaracterization of Jurek in
Lockett.

Penry was a hard case because decisions of this Court
conflicted with earlier decisions while trying to paper over the
conflict, rather than expresdy acknowledging it. Under
Teague, as under AEDPA, a state court should be able to rely
on any precedent of this Court that has not been overruled, if
that precedent reasonably appears to be the closest to the case
beforeit. See Lockyerv. Andrade, 538 U. S. 63, 155 L. Ed. 2d
144, 156-157, 123 S. Ct. 1166, 1173-1174 (2003); see dso
Williams v. Taylor, 529 U. S. 362, 412 (2000) (equating
AEDPA “clearly established” law with Teague “old rule”).
Penry can be maintained within a coherent body of
Teaguel AEDPA jurisprudenceonly on the bas sthat Penry was
“materially indistinguishable” from Eddings® andthat the Penry
dissent’s interpretation of Jurek, however reasonable on the
face of Jurek, did not survive Lockett. The simpler path, and
the onethat would form amore coherent body of jurisprudence,

5. Cf. Andrade, 155 L. Ed. 2d, at 157, 123 S. Ct., at 1174 (“Andrade’s
sentence also was not materially indistinguishable from the facts in
Solem™).
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would be to simply acknowledge that Penry’s “new rule”
holding isinconsistent with later developmentsin thisareaand
isno longer good law. Under Sawyer, O ’Dell, and Lambrix V.
Singletary, 520U. S. 518, 536 (1997), thereasonabl einterpreta-
tion of Jurek as contrary to Penry’'s claim should have been
sufficient to make Penry anew rule.

Stringer V. Black, 503 U. S. 222 (1992) involved the
guestion of invalidly vague*“aggravating’ circumstances. The
jury found true the problematic “especially heinous, atrocious
or cruel” circumstance, dong withtwo crisply defined circum-
stances, and weighed all three against the mitigating factorsin
its final selection decision. Id., at 225-226. Any one of the
three would have made Stringer “death-digible,” i.e., bringing
him into the range where the jury had the discretion to impose
adeath sentence on the basis of “weighing.”

The first issue was whether the holding of Maynard v.
Cartwright, 486 U. S. 356 (1988), striking down identical
language, was a new rule or merely an application of Godfrey
V. Georgia, 446 U. S. 420 (1980). Mississppi did not contest
that applying Godfrey to this language was not a new rule.
“Especially heinous” isnot distinguishable from “ outrageously
. .. vile” since both phrases merely take an adjective that
applies to all murders and add an adverb of degree. See 486
U. S, a 364. The differences between the Georgia and
Mississippi systems also do not distinguish the case in the
direction against applying therule. In Georgia, the aggravating
circumstances as such have no further application after the
defendant has been found death-eligible, while in Mississippi
those same circumstances go on to be the exclusive factors
weighed on the prosecution side in the penalty phase. See
Stringer, 503 U. S., & 229-230. Thisisadifference that, if it
hasany effect, strengthensrather than weakenstheargument for

applying Godfrey.
The second issue was whether the Godfrey error was

harmless under Zant V. Stephens, 462 U. S. 862 (1983) and
Barclay v. Florida, 463 U. S. 939 (1983). On this point, it
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becomes extremely difficult to reconcile Stringer with a
“reasonablejuristscould disagree” standard. SeeStringer, 503
U. S, at 247-248 (Souter, J., dissenting). In terms of our
proposed analysis in Part I-A, Stringer is more than arguably
distinguishable from Godfrey in that the invalid digibility
factor was redundant. Both Stevens and Barclay had already
distinguished Godfrey on that ground. Seeid., at 245-247.

If Stringer can be reconciled with this Court’ s past defini-
tions of “new rule,” see, e.g., Lambrix, 520 U. S., a 538
(“whether no other interpretation was reasonabl€”), or with our
proposed formulation, it can only be becausethereis something
different about harmlesserror analysisasopposed tobasicrules
of procedure. Uncertainty in whether a state can salvage a
judgment with an admitted error arguably does not impact the
state as severely as overturning judgments that were error-free
under the law at the time they were rendered. Cf. Sawyer v.
Smith, 497 U. S,, a 234. If Stringer is not to be overruled, it
should at least be limited to its harmless-error context.

In summary, then, acase decided after petitioner’s convic-
tion became final or a proposal made by pditioner in the
present caseisanew ruleif either: (1) the caseisdistinguish-
able in an arguably material way from the precedents that
petitioner clamsdictateit; or (2) there were precedentsthat, at
thetime, could reasonably beinterpreted as contrary to therule.
Observanceof theselimitationswill assistinreducing litigation
and confining the habeas writ to its underlying purpose, see
Parks, 494 U. S, at 488, whichisto “ ‘guard against extreme
malfunctionsin the state criminal justice systems.” ” Brecht V.
Abrahamson, 507 U. S. 619, 634 (1993) (emphasis added)
(quoting Jackson V. Virginia, 443 U. S. 307, 332, n. 5 (1979)
(Stevens, J. concurring in the judgment)). When the state
courts decide the claim without violating the precedents in
effect at the time, there has been no extreme malfunction, and
the habeas inquiry properly ends there.
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C. Mills as a New Rule.

Mills v. Maryland presents none of the problemsthat made
Stringer and Penry difficult. None of this Court’s pre-Mills
capital cases resembled Mills anywhere near as closely as
Godfrey resembled Stringer or Eddings resembled Penry.
Instead, Mills follows the same pattern of extensions or
proposed extensions of existing rules into new areas that we
saw in Parks, Sawyer, Taylor, Bohlen, O’Dell, and Teague
itself.

For the proposition that the jury instructions in Mills
violated the Eighth Amendment, the Mills Court cited only
three precedents Lockett, Eddings, and Skipper V. South
Carolina, supra. None of these cases involved an issue
regarding how the sentencer went about answering the ques-
tionspresented. Lockett and Eddings bothinvolved constraints
placed by law, or believed to be placed, on what the sentencing
judge could consider. Skipper, 476 U. S., a 3, involved
evidence withheld from the sentencing jury and therefore not
considered by it at all.

In Mills, the jury was instructed to consider defendant’s
evidence of each mitigating factor and determine if he had
proventhat factor. See486 U. S., at 387-388. In abroad sense,
all the mitigating factors were “considered” by the sentencer.
Whether federal constitutional constraints should go beyond
what the sentencer as a whole must consider into the inner
workings of the jury was very much an open question in 1988.

Whenever a defendant proposes extending federal control
deeper into theworkingsof the state criminal justicesystem, the
case is distinguishable from cases establishing more general
requirements. The Eighth Amendment, in particular, does not
“placewithin constitutional ambit micromanagement tasksthat
properly rest within the State's discretion to adminiger its
criminal justice system.” Harris V. Alabama, 513 U. S. 504,
512 (1995).
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In Teague, the petitioner proposed extending the Sixth
Amendment cross-section requirement past the drawing of the
venireinto the sel ection of thetrid jury. See489U. S, at 299.
The cross-section requirement itself was well-established law.
The extension would have furthered the requirement’s pur-
poses, and four Justices thought it should be so extended. See
id., at 322 (Steven, J., concurring in the judgment); id., at 341
(Brennan, J., dissenting). Federal control under the cross-
section requirement had not extended to the petit jury before,
see id., at 301, so this further micromanagement would have
been anew rule.

Parks involved a reliance on Lockett and Eddings in the
same general sense that the Court of Appeals relied on those
cases in the present case. The Court of Appealsin the present
case believed that those cases established a“ constitutiond rule
that the Eighth Amendment prohibits a// barriersto the senten-
cer’s consideration of any and all mitigating evidence . . . .”
Banks v. Horn, 316 F. 3d 228, 235 (CA3 2003) (emphasis
added). If they really had, then they would also, as Parks
argued, have “required . . . that jurors be alowed to base the
sentencing decision upon the sympathy they feel for the
defendant after hearing his mitigating evidence.” 494 U. S,, at
489. But the Court rejected Parks' argument. “ Parksasksusto
create arule relating, not to what mitigating evidence the jury
must be permitted to consider in making its sentencing deci-
sion, but to zow it must consider the mitigating evidence.” 1d.,
at 490 (emphasisin original). This distinction is precisely on
point in the present case.

When the evidence of amitigating circumstance goesin to
the jury room and is debated and voted on by the jury, that
circumstance has been considered. Parks and Mills are
therefore distinguishable from all of the cases before them
where a mitigating circumstance had not been considered
becausethe law did not allow it (Lockett), the sentencing judge
thought the law did not allow it (Eddings), or the judge in-
structed the jury not to consider it. See Hitchcock v. Dugger,
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481 U. S. 393, 398-399 (1987). Parks and Mills involve afiner
level of detail in the stat€’ s capital sentencing structure, where
federal regulation had not reached up to that point. The
extension would have been new in Parks, and it was new in
Mills.

Sawyer rejected an argument that the general principles of
Lockett and Eddings dictated arule on prosecutorial argument,
when neither they nor any other Eighth Amendment case had
addressed the prosecutor’s arguments. See 497 U. S,, at 236.
The Caldwell rule pushed deeper into the traditional province
of the states. Gray v. Netherland, 518 U. S. 152 (1996)
similarly rejected, asaproposed new rule, an attempt to extend
federal regulation to advance notice of the prosecution’s
evidence. Seeaso O 'Dellv. Netherland, 521 U. S., at 165-166
(informing jury about parole was previously considered policy
choice for state).

Until Mills v. Maryland, this Court had interpreted the
Eighth Amendment to require only that the sentencer not be
precluded from considering the defendant’s mitigating evi-
dence. Theinternal workings of thisjury as sentencer had not
been subject to any Eighth Amendment regulation. Mills is
unlike Penry, whichinvolved anincompletely resolved conflict
inthis Court’s precedents, and unlike Stringer, which involved
the harm caused by an undisputed error. Mills is like the
Teague cases where an existing rule was extended or proposed
for extension into anew area. All of these were new rules, and
Mills was anew rule.

II. Rules affecting only the discretionary sentencing
decision should be categorically excluded from the
second Teague exception.

“Mills changed nothing. In addition, Mills changed every-
thing.” That, in essence, isthe holding of the Sixth Circuit in
Gall V. Parker, 231 F. 3d 265, 322-324 (2000), declaring that
Millsv. Maryland, 486 U. S. 367 (1988) wasboth an“old rule”
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and a rule qualifying for the second exception to Teague V.
Lane, 489 U. S. 288 (1989).

Toqualifyfor “oldrule’ statusunder Teague, arulemust be
“dictated by precedent.” 489 U. S,, at 301 (emphass in
original). To qudify for the second exception, arule must be
a“watershed rul€g[] of criminal procedure. . . [that] ‘alter[s] our
understanding of the bedrock procedura elements ....” Id.,
at 311 (emphasis omitted). These two categories are beyond
distinct. They are separated by the Grand Canyon. A water-
shed rule is arule of the revolutionary character of Gideon V.
Wainwright, 372 U. S. 335 (1963). See Saffle v. Parks, 494
U. S. 484, 495 (1990). Itisnot just achangein the law, but a
dramatic change.

In his concurring and dissenting opinion in Mackey V.
United States, 401 U. S. 667 (1971), Justice Harlan suggested
an exception“for claimsof nonobservance of those procedures
that . .. are‘implicit in the concept of ordered liberty.” " Id.,
at 693 (quoting Palko v. Connecticut, 302 U. S. 319, 325
(1937)). Thesearethevery basic rules of fundamenta fairness
that were considered part of the Fourteenth Amendment’ sDue
Process Clause even before the incorporation doctrine® The
purpose of this exception appears to be to explain Justice
Harlan's continued concurrence in granting habeas relief to
prisoners with clams under Gideon v. Wainwright, 372 U. S.
335 (1963), which was then only eight years old.

While Teague adopted Justice Harlan’s proposal in most
other respects, it raised the bar for this exception even higher.
To qualify for the second exception, a new rule would have to
meet both the Palko test of fundamentalness and Justice
Harlan's origind proposd of “ ‘rules which significantly
improve the pre-existing factfinding procedures.” ” Teague,

6. Theholding of Palko wasthat the Fifth Amendment’s Doubl e Jeopardy
Clause was not such a rule. By the time of Mackey, the Double
Jeopardy Clause was considered “incorporated,” and Palko had been
overruled. See Benton v. Maryland, 395 U. S. 784, 796 (1969).
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489 U. S, at 312 (quoting Desist V. United States, 394 U. S.
244, 262 (1969)). Such a high standard raised the obvious
guestion of whether any such rulesremained to be made over a
quarter century after Gideon. The Teague plurality answered
cautiously, “we believeit unlikely that many such components
of basic dueprocesshaveyet toemerge.” Id., at 313 (emphads
added).

In the fourteen years since Teague, this Court has not found
asingle new rule to qualify for this exception. See O’Dell v.
Netherland, 521 U. S. 151, 171 (1997) (Stevens, J., dissenting).
It has found agreat many rules and proposed rules that do not.
A handful of circuit cases have found rules to qualify, but
Congress had so little confidence in the Court of Appeals
decisions on retroactivity that it limited the retroactive rule
exceptionfor successive petitionsto rules“ maderetroactive. ..
by the Supreme Court.” See28 U. S. C. § 2244(b)(2)(A).

In the post-Teague cases, this Court has only marginally
clarified the definition of the second exception. There are
repeated statements along the linesthat aqualifying rulewould
have to be of the “primacy and centrality” of Gideon. See
Parks, 494 U. S., at 495.

The farther we go down the path of the evolution of
criminal procedure, thelesslikelyit becomesthat any“ absolute
prerequisite to fundamental fairness,” Teague, 489 U. S., a
315, remains unrecognized. Justice Stevens recognized the
connection between the fundamental nature of a rule and the
timeof itsrecognitionin hisdissentin Rose V. Lundy, 455U. S.
509, 544, and nn. 9-11 (1982), where heillustrated “ fundamen-
tal” by reference to the “classic grounds’ for habeas corpus
—all rules which predate Gideon.

Tyler v. Cain, 533 U. S. 656 (2001) contains an important
shiftinlanguagewhich recognizesthisfurther diminutioninthe
probability of the existence of any new, fundamental rule.
Therethe Court said, “itisunlikely that any of these watershed
rules‘ha[s] yettoemerge’ ” Id., at 667, n. 7 (emphasis added).
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Theshift from“many” in 1989to“any” in 2001 recognizesthat
the probability is asymptotically approaching zero.

Because the second exception exists in theory, it must be
litigated for every new rulein every circuit, except for therules
where this Court decides the question. Yet this Court cannot
decidethe question on every rule. Thefact that theretroactivity
of Mills remainsundecided 15 years &fter that decision, despite
long-standing circuit splits and numerous petitions for certio-
rari, vividly illustratesthe problem. See, e.g., Petition for Writ
of Certiorari in Dixon v. Williams, No. 92-111 (requesting
resolution of the circuit split eleven years ago). The Teague
opinion denounced the “unfortunate disparity in the treatment
of similarly situated defendants on collateral review” that
resulted from varying decisons in the lower courts on retroac-
tivity under the prior doctrine. 489 U. S,, at 305. Y et the same
result has followed under Teague from confusion over the
second exception.

In the not-too-distant future, amicus CILF bdievesit will
be appropriate for the Court to accept that there are no rules of
the “primacy and centrality of . . . Gideon” remaining to be
made. The second exception can then be formally retired as
unnecessary and the litigation it creates ended. For now, we
propose amore limited curtailment. We propose a bright-line
rule that new rules which govern the process of choosing a
sentencewithin therangefor which the defendant iseligibleare
per se outside the second exception.

Both this Court and the Congress have altered the law of
habeas corpus over the course of the last thirty years with two
goalsinmind: tokeepthewrit availableto correct fundamental
miscarriages of justice and to curtail its misuse for endless
relitigation of questions aready reasonably resolved once. To
reconcile these competing gods, new limitations on the writ
have typically come with “actual innocence” exceptions. See
Murray V. Carrier, 477 U. S. 478, 495-496 (1986); 28 U. S. C.
§2244(b)(2)(B)(ii). The unifying theme is to tighten restric-
tionsin theinterest of finality and federalism but relax them to
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avoid afundamental miscarriage of justice. The Teague ruleis
animportant part of the tightening, and the second exceptionis
based on the actual innocence consideration. See Withrow V.
Williams, 507 U. S. 680, 699-700 (1993) (O’ Connor, J.,
dissenting).

The second exception to Teague is closely related to the
actual innocence exception of Carrier, as Teague itself makes
clear. See489 U. S,, a 313. Application of this exception to
capital casesisthereforeilluminated by the two cases defining
the Carrier exception: Sawyer V. Whitley, 505U. S. 333 (1992)
and Schlup v. Delo, 513 U. S. 298 (1995).

Sawyer noted that in an ordinary criminal case, the “funda-
mental miscarriage of justice” exception meant that the person
was “actually innocent,” which in turn simply meant that “the
State has convicted the wrong person of the crime.” See 505
U. S, at 340. In the context of capital sentencing, Sawyer
rejected the argument that the concept extended beyond
eligibility for the death pendty (i.e., truth of at least one
aggravating factor) to “the ultimate discretionary decision
between the death penalty and life imprisonment.” 1d., at 343.
A “fundamental miscarriageof justice,” for thispurpose, means
only adeath sentenceimposed on apersonlegally ineligiblefor
it, not asentencewithin thediscretionary range. Seeid., at 347.
Schiup further distinguished actual innocence of thecrimefrom
ineligibility for the penalty. The greater importance of real
innocence warranted amore relaxed standard for the exception
tofinality. See513U. S,, at 324.

If we take the Sawyer/Schiup implementation of Carrier
along with Teague's reliance on Carrier for the second
exception, asimple, clear, bright line becomesvisible. Just as
issues relating only to the discretionary sentencing decision
never qualify for the “fundamental miscarriage of justice’
exception of Carrier, sonew rulesrdating only to the operation
of that discretionary step never qualify for the second exception
to Teague.
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The bar for death-eligibility isvery high. First, the defen-
dant must be guilty of murder, not some lesser offense. See
Coker V. Georgia, 433 U. S. 584, 592 (1977) (plurality opin-
ion). The class of murderers must be further narrowed by
objectivefactorsin the form of aggravating circumstancesor a
higher degree of murder. See Tuilaepa v. California, 512 U. S.
967, 971-972 (1994). Thedefendant must not qualify for along
and growing list of exclusion criteria. See Thompson V.
Oklahoma, 487 U. S. 815, 838 (1988) (plurality opinion) (age);
Enmund V. Florida, 458 U. S. 782, 797 (1982) (minor accom-
plice without intent to kill); Atkins v. Virginia, 536 U. S. 304,
318 (2002) (mentally retarded). Once the case has deared all
those hurdles, it is difficult to imagine a case where the justice
of the death penalty is not a matter of opinion on which
reasonable people can and will differ.

A bright-line rule “is designed to avoid the costs of exces-
sive inquiry where[it] will achieve the correct result in almost
al cases.” Coleman V. Thompson, 501 U. S. 722, 736 (1991).
Categorically excluding theregulation of discretionary sentenc-
ing from the second Teague exception satisfies that criterion.
The only rules in this area tha are even arguably of the
“primacy and centrality of . . . Gideon” are those of Gregg v.
Georgia, 428 U. S. 153 (1976) and its companion cases. Since
then, every defendant sentenced to death has been entitled to a
narrowed definition of eligibility and anindividualized consid-
eration of mitigating circumstances. By comparison, all the
rules created since then have amounted to fine tuning within
these broad outlines.

The continued existence in theory of an exception which
never appliesinfact servesonly to delay justice in cases where
itisalready longoverdue and to squander resourcesbetter spent
elsewhere. We have devoted far too large a share of our case
review resources on the daims of unquestionably guilty
murderers, claims which have nothing to do with guilt or
innocence.
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The only consequence of a Teague bar is that the habeas
petitioner’s sentence is judged by the standards in effect at the
time of hisdirect appeal. See Sawyer v. Smith, 497 U. S. 227,
243(1990). That includesall therequirementsof Gregg andits
companion cases. For issues having no relation whatever to
actual innocence of the murder, that is sufficient to avoid a
fundamental miscarriage of justice.

Therule of Mills v. Maryland has nothing to do with guilt
of the offense and nothing to do with eligibility for the death
penalty. Even its holding that the instruction risked the
imposition of a death penalty despite compelling mitigating
circumstances is far-fetched, for the reasons stated in Part 111,
below. The second-exception argument could be summarily
dismissed, as this Court has done in many cases. See, e.g.,
Gray V. Netherland, 518 U. S. 152, 170 (1996). However, a
substantial step toward achieving the goals set out in Teague
could be achieved by simply declaring the second exception to
be per se inapplicable to rules governing the discretionary
sentencing decision.

II1. Even if Mills applies, both Teague and AEDPA
require that the state court judgment stand.

A. Teague and AEDPA.

On statecollateral review, the PennsylvaniaSupreme Court
chose not to rely on the nonretroactivity of Mills v. Maryland,
486 U. S. 367 (1988), but instead to rely on its earlier prece-
dentsholding that the Pennsylvaniainstructionin question does
not violate Mills. See CommonwealthV. Banks, 656 A. 2d 467,
470 (Pa. 1995)." The state court’s decision on the merits is

7. The mandate of Caspari V. Bohlen, 510 U. S. 383, 389 (1994), that
Teague be addressed as a threshold issue, is limited to the federal
courts. Cf. Johnson V. Fankell, 520U. S. 911, 919-920 (1997) (federal
rule on interlocutory appeal in § 1983 case, created for the benefit of
states and their officers, not binding on state court).
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immune from collaterad attack unless it is “contrary to, or
involved an unreasonable application of,” this Court’s prece-
dents. See 28 U. S. C. §2254(d)(1).

Theinstruction and verdict formin this case were different
from the ones in Mills, and the differences raise another but
very similar issue. Asistypica in Teague cases, there is a
guestion whether the precedent the petitioner reliesonisanew
rule and a distinct question of whether extension of that
precedent to cover this case would be another new rule. See
Stringer V. Black, 503 U. S. 222, 228 (1992). However, when
the state court has ruled on the merits and § 2254(d) (1) applies,
this second-step Teague inquiry is subsumed in the AEDPA
inquiry. Any extension of the precedent that would be “new”
for Teague is not “clearly established” for AEDPA. See
Williams V. Taylor, 529 U. S. 362, 412 (2000). Any rulewhich
isnot “clearly established” cannot be used to avoid § 2254(d)’ s
limitationongrantingrelief. SeeLockyerv. Andrade,538U. S.
63, 155 L. Ed. 2d 144, 155-156, 123 S. Ct. 1166, 1173-1174
(2003).

B. Two Kinds of Unanimity.

A requirement that the jury reglect and not consider any
mitigating circumstance on which it is not unanimous is a
violation of the Mills rule. On the other hand, a requirement
that thejury continuedeliberating until it isunanimousone way
or the other is perfectly valid. See McKoy v. North Carolina,
494 U. S. 433, 455, n. * (1990) (Kennedy, J., concurring in the
judgment). The Court of Appedsinthiscasecompletely failed
to recognize the distinction. Thisargument is presented in our
brief at the petition stage, and space does not permit its repeti-
tion here. See Brief for Criminal Justice Legal Foundation as
Amicus Curiae in Support of the Petition for Writ of Certiorari
INn Beard V. Banks, No. 02-1603, pp. 11-16.
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C. The Boyde Criterion.

There is another point which apparently needs to be
reiterated. The Court of Appealsin thiscaserelied on Mills v.
Maryland for the proposition that “the critical questioniis. . .
whether a reasonable jury could have interpreted the instruc-
tions in an unconstitutional manner . . .." Banks V. Horn, 271
F. 3d 527, 544 (CA32001) (emphasisadded). Mills did indeed
say that, as the dissenters so vigorously asserted in Boyde V.
California, 494 U. S. 370, 390 (1990) (Marshall, J., dissenting)
(“unequivocally confirmed”). However, the Boyde majority
found the precedents as a whole unclear and adopted the
“reasonable likelihood” standard. Id., at 380. Mills issimply
no longer good law on this point.

The Court of Appeals in this case was oblivious to the
distinction between the Mills standard and the Boyde standard,
and it cited them interchangeably as if they were the same.
Indeed, in the very same paragraph in which the court citesthe
discredited Mills standard, it also cites Boyde. See 271 F. 3d,
at 544.

The “reasonable likelihood” inquiry of Boyde alows the
reviewing court to give the jurors some credit for common
sense. The Mills Court agonized over the nightmare scenario
of ajury that felt compelled to return a verdict of death even
though eleven agreed that life was the proper verdict, or even if
all twelve agreed but for different reasons. See 486 U. S,, at
373-374. Applying Boyde to an arguably ambiguous instruc-
tion, we must ask how redlisticit isthat thetwelvejurorswould
adopt the interpretation that forcesthem to aresult that most or
all of them believe to be unjust, when thereis another interpre-
tation available that would produce the result they believeis
right. We should not analyze a jury instruction like a digital
electronic circuit, tracing down every conceivable path. See
Cupp V. Naughten, 414 U. S. 141, 149 (1973) (“abstract and
conjectural emanations’). Under Boyde, we ask what is
realistic.
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Jurors have enough sense to know that the final verdict is
what is really important. Even when they are unambiguously
instructed to reach an agreement on intermediate findings, they
will typically put aside disagreements and mark whatever steps
are needed to reach the agreed- upon conclusion. See Ginsburg,
Special Findings and Jury Unanimity in the Federd Courts, 65
Colum. L. Rev. 256, 268 (1965).

Theverdict formin Mills unambiguously required unanim-
ity to mark a mitigating circumstance “yes’ and omitted the
word “unanimously” for marking acircumstance”no.” See486
U. S, at 387. Theverdict form in the present case is substan-
tialy different. It refers to unanimity only with regard to the
ultimateissue. “Wethe jury have found unanimoudly . . . One
or more aggravating crcumstances which outweigh any
mitigating circumstanceor circumstances.” BanksV.Horn, 271
F. 3d, at 549-550 (emphasis omitted). Applying the dearly
established law of Boyde, a court could reasonably conclude
thereis no reasonable likelihood that the jurorsinterpreted the
formintheunjust way, contrary to common sense, feared by the
Mills Court. Indeed, that conclusion is not only reasonable, it
IS correct.

In this case, the highest court of the state and the federal
court of appeals simply disagree. The state court has not acted
in arenegade manner. It recognized the controlling precedents
of this Court, applied them to the facts, and reached a result
well within the bounds of reasonable disagreement among
competent, conscientiousjurists. Congress has decided that in
such circumstances the state court judgment should stand,
unless reviewed by this Court on certiorari.
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CONCLUSION

The decision of the Court of Appedsfor the Third Circuit
should be reversed.
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